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TRANSCRIPT ON REMOVAL. 


From 
Superior Court of Cowlitz County, State of 
Washington, 
to the 


United States District Court for the Western Dis- 
trict of Washington, Southern Division. 


No. 3587. 


T. H. ADAMS, as Special Deputy Supervisor of 
Banking of the State of Washington, Liqui- 
dating the KELSO STATE BANK, a Cor- 


poration, 
Plaintiff, 
vs. 
FIDELITY & DEPOSIT COMPANY of MARY- 
LAND, 


Defendant. [2] 


In the Superior Court of the State of Washington 
in and for Cowlitz County. 
3587. 
No. 4740. 

T. H. ADAMS, as Special Deputy Supervisor of 
Banking of the State of Washington, Liqui- 
dating the KELSO STATE BANK, a Cor- 
poration, 

Plaintiff, 
VS. 

FIDELITY & DEPOSIT COMPANY OF MARY- 
LAND, a Corporation, 

Defendant. 
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Complaint. 


Plaintiff for cause of action complains and al- 

leges: 
1p 

That from the 14th day of April, 1913, to the 
21st day of March, 1921, the Kelso State Bank was 
a corporation organized under the laws of the State 
of Washington and engaged in a general banking 
business at Kelso, Cowlitz County, Washington, 
and during all of said time F. L. Stewart of Kelso, 
Washington, was the cashier of the said Kelso State 
Bank. 

II. 

That the defendant the ‘Fidelity & Deposit Com- 
pany of Maryland is a corporation of the State of 
Maryland and is authorized to do business as a 
fidelity and guaranty company in the State of 
Washington. 

JUL, 

That on the 21st day of March, 1921, the Kelso 
State Bank became insolvent, unsound and in an 
unsafe condition to continue its business and was 
taken possession of by the Supervisor of Banking 
of Washington, and T. H. Adams was the regularly 
appointed Special Deputy Supervisor for the pur- 
pose of liquidating the affairs of the Bank and is 
now such officer in charge of the assets of the bank. 
[3] 

IV. 

That on the 14th day of April, 1913, the defend- 

ant executed and delivered to the Kelso State Bank 
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bond No. 886,520, for the sum of $25,000.00, guar- 
anteeing the Kelso State Bank for pecuniary loss 
of money, securities or other personal property 
sustained by any dishonest act or acts committed 
by the said F. L. Stewart as cashier of the Kelso 
State Bank, and such guarantee bond was accepted 
by the Kelso State Bank as a guarantee against 
loss sustained by the dishonest acts of the said 
F. L. Stewart, as such cashier. 
Vv. 

That thereafter, at the expiration of the guaran- 
tee bond mentioned and referred to, it was renewed 
and thereafter was annually renewed and continued 
in force until the Ist day of May, 1920; that on May 
1st, 1920, Bond No. 886,520—-A was issued to the Kelso 
State Bank for any fraud, dishonesty, forgery, 
theft, embezzlement or wrongful abstraction of 
F. L. Stewart while in the employ of the Kelso 
State Bank as such cashier, said bond covering a 
period of one year, to the 1st day of May, 1921. 

var 

That the bond No. 886,520 was on the regular 
form issued by the defendant and contained among 
others the following conditions: 

WHEREAS, the ‘‘Employer’’ has delivered to 
the FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND, a corporation of the State of Mary- 
land, hereinafter called the ‘‘Company,”’ a certain 
statement in writing relative to the Employee, his 
conduct, duties, employment, and accounts, the 
manner of conducting the business of the Em- 
ployer and other things connected with the igsu- 
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ance of this bond, which, together with any other 
statements, in writing, hereafter made by the im- 
ployer to the Company relating to any such mat- 
ters do and shall form part of this contract, or any 
continuation or continuations thereof, and shall be 
warranties, and it is hereby agreed, [4] that 
any such statements, made in writing by the Presi- 
dent, Cashier, or any officer or director of the Em- 
ployer shall be considered the statements of the 
Employer within the meaning hereof. 

Now therefore, in consideration of the sum of 
Sixty-two and 50/100 ($62.50) Dollars paid as a 
premium for the period from 5/1/18 to 5/1/14, at 
12 o’clock noon, and of said warranties of said 
Employer as aforesaid, 


IT IS HEREBY AGREED, 

That subject to the obligations imposed on the 
Employer, by this bond and the warranties afore- 
said which are part hereof, the performance of 
which shall be conditions precedent to the right on 
the part of the Employer to recover under this 
bond, the Company shall, at the expiration of three 
months next after proof of pecuniary loss, as here- 
inafter mentioned, has been given to the Company, 
reimburse the Employer to the extent of the sum of 
Twenty-five Thousand ($25,000.00) Dollars, and no 
further for such pecuniary loss of moneys, securi- 
ties or other personal property belonging to the 
Employer, as the Employer shall have sustained 
by any dishonest act or acts committed by the Em- 
ployee in the performance of the duties of the office 
or position as the Employee may be subsequently 
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appointed to or called upon to fill by the Employer, 
as such duties have been, or may hereafter be stated 
in writing by the Employer to the Company, and 
occurring during the continuance of this bond, and 
discovered at any time within six months after the 
expiration or cancellation of this bond, or in case 
of the death, resignation or removal of the Em- 
ployee prior to the expiration or cancellation of 
the bond, within six months after such death, resig- 
nation or removal; 

THIS BOND may be continued from year to 
year, at the option of the Employer, at the same or 
an agreed premium price, so long as the Com- 
pany shall consent to receive the same; PRO- 
VIDED, that the ability of the Company as 
surety for the Employee to the Employer shall not 
exceed the amount above written, whether the loss 
shall occur during the term of the bond above 
named, or during any continuation or continuations 
thereof, or partly during the said term and partly 
during the said continuation or continuations, 

THAT the Employer, on becoming aware of any 
act which may be made the basis of any claim here- 
under, shall immediately give the Company notice 
thereof, in writing, by a registered letter, ad- 
dressed to the President of the Company, Balti- 
more, Maryland, and shall, within ninety days 
after its so becoming aware of such acts as afore-, 
said, file with the Company its itemized claim here- 
under at its own costs and expense, [5] with full 
particulars thereof duly sworn to; and, if required, 
the Employer shall, also produce in support thereof 
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for investigation by the Company, or its represen- 
tative, at the office of the Employer, all appropriate 
books, vouchers and evidence as may be required 
by the Company; and this bond shall become void, 
both as to any existing, or future liabilities there- 
under unless the aforesaid notice shall have been 
given as provided for, and unless claim is filed 
within the time and manner above specified, and 
until such books, vouchers and evidence (if re- 
quired) have been furnished to the Company for 
investigation as above stated ; es. 

That Policy No. 886,520-A was on the standard 
form of the Company and contained among others 
the following conditions: 

“pPUE FIDELITY AND DEPOSIT COM- 
PANY OF MARYLAND, hereinafter called the 
Surety, does hereby agree to indemnify Kelso State 
Bank of Kelso, Washington, hereinafter called the 
Employer, against the loss, not exceeding 
TWENTY FIVE THOUSAND DOLLARS ($25,- 
000.00), of any money or other personal property 
(including money or other personal property for 
which the Employer is responsible) through the 
fraud, dishonesty, forgery, theft, embezzlement, or 
wrongful abstraction of F. L. Stewart, hereinafter 
called the Employee, DIRECTLY or in connivance 
with others, while the Employee is engaged in the 
service of the Employer, while this bond is in 
_ force.” 

VI. 

That by reason of the dishonest acts of the said 

FE. L. Stewart as cashier of the Kelso State Bank 
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the bank suffered a pecuniary loss of moneys and 
securities during the year 1915, amounting to the 
sum of $3,132.75; that the fraud and dishonesty of 
the said F’. L. Stewart consisted in his wrongfully 
appropriating to his personal or individual account 
the sums above mentioned through giving and re- 
newal of notes given by Wallace & Moser, said 
notes being as follows: one note for $420.00 of 
date October 4th, 1915; one note for $445.00 cf 
which $345.00 was appropriated by said F. L. 
Stewart, of date November 8th, 1915; one note 
for [6] $1,972.75 of date November 18, 1915; 
one note for $230, of which $225.00 was appropri- 
ated, of date November 30, 1915, and one note for 
$170.00 dated December 40, 1915; 

That by reason of the dishonest and fraudulent 
acts of the said F. L. Stewart as cashier of the 
Kelso State Bank the bank suffered a pecuniary 
loss of moneys and securities during the year 1916, 
amounting to the sum of $2,301.44; that the fraud 
and dishonesty of said F. L. Stewart consisted in 
his wrongfully appropriating to his personal or 
individual account the sums mentioned through the 
giving and renewal of notes given by Wallace & 
Moser and the Triumph Machinery Company, said 
notes being dated as follows: one note for $472.00 of 
which $41.44 was wrongfully appropriated, of date 
January 10, 1916; one note for $500.00 dated Janu- 
ary 12, 1916; one note dated February 14, 1916, ‘ 
for $150.00; one note for $150.00 dated March 6, 
1916; one note for $150.00 dated April 28, 1916; 
one note for $260.00 dated May 5, 1916; one note 
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for $150.00 dated August 12, 1916, all of said notes 
being signed by Wallace & Moser, and one note for 
$800.00 dated November 17th, 1916, given by the 
Triumph Machinery Company; 

That by reason of the dishonest and fraudulent 
acts of the said F. L. Stewart as cashier of the 
Kelso State Bank the bank suffered a pecuniary 
loss of money and securities during the year 1917 
amounting to the sum of $4,894.24; that the fraud 
and dishonesty of said F. L. Stewart consisted in his 
wrongfully appropriating to his personal or indi- 
vidual account the sums above mentioned through 
giving and renewal of notes. Said notes being 
dated as follows: one note for $816.80 of date De- 
cember 8th, 1917, signed [7] by the Triumph 
Machinery Company; one note for $18,000, of 
which $4,032.44 was appropriated by said F. L. 
Stewart, of date December 28, 1917, and signed by 
Max Johnson. 

That by reason of the dishonest and fraudulent 
acts of the said F. L. Stewart as cashier of the 
Kelso State Bank the bank suffered a pecuniary 
loss of moneys and securities during the year 1918 
amounting to the sum of $6,152.90; that the fraud 
and dishonesty of said F. L. Stewart consisted in 
his wrongfully appropriating to his personal or 
individual account the sums above mentioned 
through giving and renewal of notes, said notes 
being dated as follows: notes signed by W. C. 
Slattery for $1,500.00, of which $1,000.00 was 
appropriated by said F. L. Stewart, of date Sep- 
tember 26, 1918; one note signed by Geo. B. Smith 
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for $525.00 of date February 18, 1918; one note for 
$194, of which $67.90 was appropriated by said 
F. L. Stewart; of date March March 20, 1918, 
signed by H. D. Phillips; one note for $1,500.00, 
noe note for $15.00, one note for $500.00, all signed 
by H. D. Phillips, of date March 20, 1918; one 
note for $1,500.00 signed by H. D. Phillips, of date 
April 11, 1918, one note for $255.00 signed by A. G. 
Wallace, dated January 30th, 1918, and one note 
for $255.00 signed by A. J. Moser dated February 
4th, 1918. 

That by reason of the dishonest and fraudulent 
acts of the said F. L. Stewart as cashier of the 
Kelso State Bank the bank suffered a pecuniary 
loss of moneys and securities during the year 1919 
amounting to the sum of $1,531.74; that the fraud 
and dishonesty of said F. L. Stewart consisted in 
his wrongfully appropriating to his personal or 
individual account the sums above mentioned [8] 
through giving and renewal of notes, said notes 
being dated as follows: 

One note given by J. W. Alexander for $1,580.- 
00, of which $26.35 was appropriated by said F. L. 
Stewart, of date June 4th, 1919; a note for $1,600.00 
signed by J. W. Alexander of date July 24, 1919, 
of which $1,057.34 was appropriated by said F. L. 
Stewart; one note given by J. G. Edwards for 
$409.35 of date December 26, 1919, and one note . 
for $600.00, of which $38.70 was appropriated by 
said F. L. Stewart, signed by H. D. Phillips, dated 
April 5, 1919. 


vs. John P. Duke. i 


That by reason of the dishonest and fraudulent 
acts of the said F. L. Stewart as cashier of the 
Kelso State Bank the bank suffered a pecuniary 
loss of moneys and securities during the year 1920 
amounting to the sum of $24,063.40; that the fraud 
and dishonesty of the said F. L. Stewart consisted 
in his wrongfully appropriating to his personal 
or individual accounts the sums above mentioned 
through giving and renewal of notes, said notes 
being dated as follows: One note given by Howard 
S. Amon for $2,000.00, of which $1,000.00 was ap- 
propriated by said F. L. Stewart, dated August 19, 
1920; one note given by Fritz Kruse of date July 1, 
1920 for $120.00 of which $59.87 was appropriated 
by said F. L. Stewart; one note signed by Fritz 
Kruse dated September 10, 1920 for $5,000.00 of 
which $4,880.00 was appropriated by said F. L. 
Stewart; one note signed by Frank Shepard dated 
March 11, 1920, for $589.40, one note signed by 
Northwest Transportation Company, dated April 
3, 1920, for $2,500.00; one note for $1,000.00 dated 
April 23, 1920, signed by Frank Shepard; one note 
signed by [9] Frank Shepard of date July 19, 
1920, for $1,000.00; one note signed by Frank Shep- 
ard of date August 13, 1920, for $1,000.00; one note 
signed by Frank Shepard of date August 13, 1920, 
for $1,000.00; one note signed by Northwest Trans- 
portation Company of date September Ist, 1920, for 
$5,000.00, of which $2,104.78 was appropriated 
by F. L. Stewart; one note signed by Frank 
Shepard of date September 29, 1920, for 
$1,000.00; one note signed by Northwest Transporta- 
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tion Company of date November 17, 1920, for $2,- 
000.00 of which $48.80 was appropriated by said 
F. L. Stewart; one note signed by A. Welch of date 
August 19, 1920, for $6,000.00 of which $1,000.00 
was appropriated by said F. L. Stewart; one note 
signed by F. L. Stewart of date December 18, 1921, 
for $6,000.00. 

That by reason of the dishonesty and fraudulent 
acts of the said F. L. Stewart as cashier of the 
Kelso State Bank the bank suffered pecuniary loss 
of moneys and securities during the year 1921 
amounting to the sum of $12,363.50; that the fraud 
and dishonesty of the said F. L. Stewart consisted 
in his wrongfully appropriating to his personal or 
individual account the sums above mentioned 
through giving and renewal of notes, said notes 
being dated as follows: One note signed by Kelso 
Farm Company for $2,200.00, of date January 12, 
1921; one note signed by Kelso Farm Company for 
$3,750.00 of date February 15, 1921; one note for 
$6,250.00, dummy (Fisk) note of which $5,000.00 
was appropriated by the said F. L. Stewart, dated 
January 19, 1921; one note for $2,000.00 signed by 
Northwest Transportation Company of which $450.- 
00 was appropriated by said F. L. Stewart, dated 
March 10, 1921; one note for $1,250.00 signed by 
Northwest Transportation Company of which $800.- 
00 was appropriated by said F.L. Stewart, dated 
March 10,1921, [10] and one note for $163.50 
signed by Wallace & Moser, of date March 10, 1921. 

VIIL. 
That upon taking possession of the assets of the 
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insolvent bank the officers in charge under the laws 
of the State of Washington caused an examination — 
to be made of the books of the bank and the fraud 
and dishonesty of the said F. L. Stewart was dis- 
covered and notice in writing was immediately given 
by the officer in charge liquidating the affairs of 
the bank, to the defendant, as required by the pro- 
visions of the bond, of the sums of money and se- 
curities wrongfully appropriated by the said F. 
L. Stewart, and within ninety days after becoming 
aware of the dishonest and fraudulent acts of the 
said F. L. Stewart the officer in charge of the 
bank furnished the defendant an itemized claim 
with full particulars thereof, duly sworn to, and 
the defendant was given full opportunity to in- 
vestigate, and did investigate the books, vouchers 
and evidence of the bank showing the fraud, dis- 
honesty and embezzlement of the said F. L. Stew- 
art. 
IX. 

That since furnishing the itemized list of the - 
claim of the bank the officer in charge has dis- 
covered that in addition to the defaleations and 
losses above set forth that the said F. L. Stewart, 
on the 4th day of April, 1917, took from the deposit 
box of Andrew Carlson a note of E. E. Zaring 
for $550.00 and sold it to the bank, and took the 
proceeds for his personal benefit; that the bank 
was compelled to return said note and thereby suf- 
fered a loss of $550.00; that on October 23, 1920, 
the said F. L. Stewart took from the files of the 
Estate of [11] Philip Richter, of which he was 
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administrator, warrants numbered 1016, 1017, 1018 
and 1019 of the par value of $500.00 each, amount- 
ing to a total of $2,000.00, and put them in the 
bank and took the money from the bank to his 
personal credit for that amount, the bank thereby 
losing the sum of $2,000.00; that on August 23, 1920, 
the said F. L. Stewart received from A. Welch 
collection of $2,000.00 to be collected and placed 
on the $6,000.00 note of A. Welch then due the 
bank; that he took credit for $1,000.00 personally, 
which he failed to account to the bank for, and 
appropriated to his own use, the bank thereby suf- 
fering a loss in the sum of $1,000.00. 
WHEREFORE plaintiff demands judgment 
against the defendant for the sum of Twenty-five 
Thousand ($25,000.00) Dollars, and for interest on 
the sums embezzled and wrongfully appropriated 
by the said F. L. Stewart until the amount wrong- 
fully appropriated equaled the amount of $25,000, 
and thereafter interest on the sum of $25,000.00, and 
- for the costs and disbursements herein to be taxed. 
MILLER, WILKINSON & MILLER, 
Attorneys for Plaintiff. 


State of Washington, 
County of Clarke, —ss. 

J, T. H. Adams, being first duly sworn, do say 
on oath that I am Special Deputy Supervisor of 
Banking of the State of Washington, liquidating 
the Kelso State Bank and the plaintiff in the’ 
foregoing action, and I have heard the foregoing 
complaint read, and that I know the contents 
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thereof, and that the matters and things therein set 
forth are true, as I verily believe. 
T. H. ADAMS. 


Subscribed and sworn to before me this 18th day 
of October, 1921. 


[Notarial Seal] A. L. MILLER, 
Notary Public for Washington, Residing at Van- 
couver. 


Filed Dec. 14, 1921. Hite Imus, Clerk. [12] 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jan. 7, 1922. KH. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [18] 


Stipulation Re Amendment of Complaint. 


IT IS HEREBY STIPULATED between the at- 
torneys for the respective parties in the above-en- 
titled matter that John P. Duke, Supervisor of 
Banking of the State of Washington, may be sub- 
stituted as party plaintiff in the above-entitled mat- 
ter and that the amendment may be made by inter- 
lineation and that hereafter the action shall be 
prosecuted by John P. Duke, Supervisor of Bank- 
ing of the State of Washington, and that T. H. 
Adams, Special Deputy Supervisor of Banking be 
eliminated, and that the complaint may be con- 
sidered as amended accordingly without the ne- 
cessity of filing a new complaint. 
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Dated this 4th day of February, A. D. 1922. 

| MILLER, WILKINSON & MILLER, 
Attorneys for Plaintiff. 

GRINSTEAD & LAUBE, 
Attorneys for Defendant. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Feb. 7, 1922. F. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [14] 


————a 


Answer. 

Comes now the above-named defendant, and for 
answer to plaintiff’s complaint herein, admits, de- 
nies and alleges as follows: 

I. 

Answering paragraph one of said complaint, de- 
fendant admits that prior to the 17th day of March, 
1921, the Kelso State Bank, was a corporation en- 
gaged in a general banking business at Kelso, Cow- 
litz County, Washington, and that during all of 
said times F. L. Stewart was the cashier of said 
bank, and in that behalf alleges that said Kelso State 
Bank was engaged in general banking business at 
all times since 1893 until said 17th day of March, 
1921; and that said F. L. Stewart was the cashier 
of sa bank at all times from June 15th, 1899, 
until the said 17th day of March, 1921. Denies 
each and every allegation not hereinbefore admit- 
bed: 
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II. 
Admits the allegations of paragraph two of said 
complaint. 
ae 
Denies each and every allegation in paragraph 
three of said complaint, and in that behalf alleges 
that the Kelso State Bank ceased to do business 
and was taken possession of by Claude P. Hay, 
then Bank Commissioner of the State of Washing- 
ton, on [15] the 17th day of March, 1921; that 
John P. Duke, as Supervisor of Banking of the 
State of Washington, succeeded Claude P. Hay as 
Bank Commissioner of the State of Washington 
on or about the Ist day of Apmil, 1921, and that 
the said John P. Duke, as Supervisor of Banking, 
took possession of said Kelso State Bank 
on or about the Ist day of April, 1921, and ever 
since has been, and now is, in possession of the 
assets of said Kelso State Bank, and is the officer 
in charge of and liquidating and administering the 
assets of said Bank. 
Ie 
Answering paragraph four of said complaint, de- 
fendant admits that on or about the 28th day of 
April, 1921, it delivered to the Kelso State Bank 
Bond #886,520, which said bond was dated the 14th 
day of April, 1918; and admits that said bond was 
in the penal sum of Twenty-five Thousand Dol- 
lars ($25,000), and alleges that the original bond so 
delivered to the said Kelso State Bank is now in 
the possession of plaintiff herein; and that the 
terms and conditions of said bond are as stated 
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therein, and not otherwise. Denies each and every 
allegation in paragraph four not hereinbefore ex- 
pressly admitted. 

V. 

Answering paragraph five of said complaint, de- 
fendant admits that prior to the expiration of 
said bond #886520, namely: prior to the Ist day 
of May, 1914, said bond was continued for a period 
of one year; and admits that said bond was there- 
after annually continued until the Ist day of May, 
1920; and in that behalf, alleges that the execution 
of said bond and the continuations thereof were 
all made in reliance upon and in consideration of 
statements made by said Kelso State Bank to this 
defendant, which statements were warranties of the 
facts contained therein. Defendant further admits 
that on May Ist, 1920, Bond #886,520-A was issued 
to the Kelso State Bank by the defendant, which 
said bond was for a period [16] of one year from 
the date thereof; and alleges that the original of 
said bond is now in the possession of plaintiff herein, 
and that the terms and conditions of said bond 
are as stated therein, and not otherwise. Denies 
each and every allegation in said paragraph five 
not hereinbefore expressly admitted. 

VI. 

Answering paragraph six of said complaint, de- 
fendant admits that the bonds executed by defend- 
ant to plaintiff contained in part the provisions. 
and conditions alleged in said paragraph six, and 
in that behalf alleges that said paragraph six does 
not set forth all of the provisions or conditions of 
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said bonds; that a true and correct copy of said 
Bond #886,520 is hereto attached, marked Exhibit 
‘*A,’’ and made a part hereof; and that a true and 
correct copy of said Bond #886,520—A is hereto at- 
tached and marked Exhibit ‘‘B,’’ and made a part 
hereof; and that the terms and conditions of said 
bonds are as therein stated, and not otherwise. De- 
nies each and every allegation in paragraph six 
not hereinbefore expressly admitted. 
Ve 

Answering paragraph seven of said complaint, 
defendant denies each and every allegation in said 
paragraph seven contained. 

VIII. 

Answering paragraph eight of said complaint, de- 
fendant denies each and every allegation in said 
paragraph eight contained. 

IX. 

Answering paragraph nine of said complaint, de- 
fendant denies each and every allegation in said 
paragraph nine contained. [17] 

Further answering said complaint, and for a 
first affirmative defense, defendant alleges: 

I. 

That the defendant now is, and at all times herein 
mentioned was, a corporation organized and exist- 
ing under and by virtue of the laws of the State of 
Maryland, and that said defendant is now, and at 
all times herein mentioned has been, authorized to 
do, and doing, business as a surety company in the 
State of Washington, and that said defendant has 
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paid its last annual license fee due to the said State 
of Washington as such corporation. 
iss 

That during the years 1911, 1912 and 1913, and 
for many years prior thereto, the American Bond- 
ing Company of Baltimore was a corporation or- 
ganized and existing under and by virtue of the 
laws of the State of Washington, authorized to do, 
and doing, business in the State of Washington as a 
surety company. 

IU. 

That on the 27th day of April, 1911, the Kelso 
State Bank executed and delivered to the American 
Bonding Company of Baltimore its written applh- 
eation to said Company to become surety on a bond 
for F. L. Stewart as cashier of said Kelso State 
Bank in the amount of Twenty-Five Thousand 
Dollars ($25,000). That a copy of said applica- 
tion is hereto attached, marked Exhibit ‘‘C,’’ and 
by this reference made a part hereof. That there- 
after, in reliance upon the statements made in 
said application, and of the representations and 
warranties contained therein, the said American 
Bonding Company of ‘Baltimore, as surety, on the 
28th day of April, 1911, executed to the said Kelso 
State Bank its certain fidelity bond numbered 
702,421-H. O.—407,274. That the original of said 
bond so executed by the said American ‘Bonding 
Company of Baltimore is now in the possession of 
plaintiff herein, to which bond reference is hereby 
made for the terms and conditions thereof. That 
said bond so executed by the [18] said American 
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Bonding Company of Baltimore was for the term 
of one year, beginning on the Ist day of May, 1911, 
and said bond was thereafter by said American 
Bonding ‘Company of Baltimore annually renewed 
and continued in force until the Ist day of May, 
1913. That during the year 1913, defendant herein 
purchased all of the assets and assumed all of the 
liabilities of said American Bonding Company, 
and thereby became, and ever since has been, the 
successor of said American Bonding Company, of 
all of which said Kelso State Bank was duly no- 
tified prior to the execution of said bond #886,520, 
Exhibit ‘‘A’’ hereof, and prior to the execution of 
the application and certificate hereinafter men- 
tioned (Exhibit ‘‘D’’ hereof). That on the 24th 
day of April, 1913, said Kelso State Bank made 
application to defendant herein for a bond dating 
from May Ist, 1918, for Twenty-Five Thousand 
Dollars ($25,000) in favor of said Kelso State Bank 
as security to cover the said F. L. Stewart as cashier 
of said bank. 
Ve 

That in said application, the said Kelso State 
Bank expressly agreed that the information 
previously furnished by said Kelso State Bank to 
the American Bonding Company of Baltimore, 
Maryland, regarding said F. L. Stewart, his duties ° 
and employment, and the supervision exercised 
over the work and accounts of said employee shall 
be warranties and form a part of any bond exe- 
cuted by defendant to said Kelso State Bank cover- 
ing said F. L. Stewart and of any continuations 
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thereof that might be issued by the defendant to 
said Kelso State Bank in behalf of said employee. 
That a true and correct copy of said application and 
of said employer’s certificate and agreement is hereto 
attached, marked Exhibit ‘‘D,’’ and by this refer- 
ence made a part hereof. That said Exhibit ‘‘D”’ 
and said Exhibit ‘‘C”’ are the statements in writing 
which said bond #886,520 (Hxhibit ‘‘A’’ hereof) 
refers to as having been delivered to defendant 
prior to the execution of said bond, and said state- 
ments are by the express provisions of said bond 
made a part thereof, and are warranties, and said 
statements and the statements thereafter made 
[19] by said Kelso State Bank to defendant rela- 
tive to said employee, his conduct, duties, employ- 
ment and accounts are by the express provisions 
of said bond made a part thereof, and of any con- 
tinuation or continuations thereof, and are war- 
ranties, the truth of which said warranties and 
the performance of which are expressly declared 
by said bond to be conditions precedent to the right 
on the part of said Kelso State Bank to recover 
under said bond. 
V. 

That in consideration of said application and of 
said employee’s certificate and the agreements and 
warranties contained therein, defendant did on. or 
about the 28th day of April, 1913, deliver to the | 
said Kelso State Bank Bond #886,520, copy of 
which is hereto attached and marked Exhibit ‘‘A.’’ 
That said bond was for the period from May 
Ist, 1913, to May Ist, 1914. That prior to the 
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expiration of said bond, namely, on the 23d day 
of April, 1914, the said Kelso State Bank made 
application to said defendant for a continua- 
tion of said bond for a period of one year 
from May Ist, 1914, to May Ist, 1915, and at 
the same time furnished defendant with a cer- 
tificate to the effect that since the issuance of 
said bond, said F. L. Stewart had faithfully, hon- 
estly and punctually accounted to said Kelso State 
Bank for-all money and property in his control or 
eustody, as its employee; and that he has always 
proper security and funds on hand to balance his 
accounts, and that he was not on said date in de- 
fault to said Bank; a copy of which certificate is 
hereto attached, marked Exhibit ‘‘E,’’ and by this 
reference made a part hereof. | 
VI. 

That on April 20th, 1915, April 29th, 1916, April 
12th, 1917, April 15th, 1918, and April 28th, 1919, 
respectively, said Kelso State Bank made applica- 
tions to the defendant for continuations of said 
bond; and that at each of aforesaid times certified 
that since the issuance of said bond, said FE’. L. 
Stewart [20] had faithfully, honestly and punc- 
tually accounted to said Kelso State Bank for all 
money and property in his control or custody, as its 
employee; and that he had always proper securities 
and funds on hand to balance his accounts, and that 
he was not on said dates in default to said Bank. 
That a true and correct copy of said certificate 
made on April 20th, 1915, is hereto attached, 
marked Exhibit ‘‘F,’? and made a part hereof. 
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That a true and correct copy of said certificate 
made on April 29th, 1916, is hereto attached, 
marked Exhibit ‘‘G,’? and made a part hereof. 
That a true and correct copy of said certificate 
made on April 12th, 1917, is hereto attached, 
marked Exhibit ‘‘H,’’ and made a part hereof. 
That a true and correct copy of said certificate 
dated April 15th, 1918, is hereto attached, 
marked Exhibit ‘‘I,’? and made a part hereof. 
That a true and correct copy of said certificate 
dated April 28th, 1919, is hereto attached, marked 
Exhibit “‘J,’’ and made a part hereof. 
Val. 

That on April 26th, 1920, the said Kelso State 
Bank made application to said defendant for bond 
#886,520-A, and at said time executed and de- 
livered to said defendant a certain certificate, a 
true copy of which is attached and marked Ex- 
hibit “‘K,’’ and by this reference made a part 
hereof. That in reliance upon the statements, 
representations and warranties contained in said 
certificate and application dated April 26th, 1920, 
said defendant did on the 30th day of April, 1920, 
execute and deliver to said Kelso State Bank Bond 
numbered 886,520—A, a true and correct copy of 
which said bond is hereto attached, marked Exhibit 
GEIB. ey 

WAODE 

That said bonds hereinbefore mentioned, and the 
different continuations thereof, as hereinbefore 
stated, were each and all issued to the said Kelso 
State Bank in reliance upon the statements, repre- 
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sentations and warranties contained in the applica- 
tions hereinbefore referred to, and in the certifi- 
eates annually given by [21] said Kelso State 
Bank for the purpose of securing continuations of 
said bonds. That said bonds would not have been 
executed except for the representations, warranties 
and statements contained in said applications, and 
in said certificates for continuations. 
exe 

That said Bond #886,520 for the period from 
May ist, 1918, contained, among others, the fol- 
lowing provision: 

‘‘That there shall be a complete inspection 
of the books of the Employee on behalf of the 
Employer at least once every twelve months 
from the date of this bond, such inspection to 
include inspection of all cash and securities of 
which the Employee shall have eustody or 
charge,”’ 

and contained the further provision: 

‘“‘That whenever the Employer warrants by 
any of the statements made the basis of this 
bond or any continuation or continuations 
thereof, that the employee shall be required to do 
anything, any failure by the Employee to do such 
thing, to the knowledge of any officer or director 
of the Employer, whether in collusion with the 
employee or not, shall render this bond null and 
void as to any subsequent dishonest act or acts 
committed by the Employee, unless upon notice. 
of such failure the Company shall waive the 
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same in writing, over the signature of one of its 
officers.’’ 
xe 

That if the said Kelso State ‘Bank has suffered 
any loss by reason of the dishonest and fraudulent 
acts of said F. L. Stewart, which this defendant 
denies, said losses were caused by the failure of said 
Kelso State Bank to perform the conditions set out 
in said application, Exhibit ‘‘C”’ hereof, relative to 
said employee, his duties, employment and acts, the 
manner of conducting the business of the Em- 
ployer, and other things connected with the issu- 
ance of said bond, which said application and the 
statements therein, together with the statements 
thereafter made by the Employer to the Company 
relating to said matters, which said statements 
were made for the purpose of securing continua- 
tions of said bond, were by the express provisions 
of said bond, warranties, and said losses, if any, 
which said bank suffered by reason of the dishonest 
or fraudulent acts of said F. L. Stewart were 
caused by the failure of said Kelso State [22] 
Bank to observe said warranties, and by the failure 
of said Kelso State Bank to comply with said state- 
ments and warranties relative to the examination of 
the cash and securities of said F’. L. Stewart; and said 
continuations of said bond were, by the said Kelso 
State Bank, secured upon the representations that 
said F. L. Stewart had at all times prior to the date’ 
of said continuations respectively, faithfully, hon- 
estly and punctually accounted for all money and 
property in his control or custody, and that he had 
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always had proper securities and funds on hand to 
balance his accounts, and that he was not then in 
default to said Kelso State Bank. 

XI. 

That the alleged defalcations of said F’, L. Stewart 
as appears by said complaint consisted of alleged 
dishonest and fraudulent acts of said F. L. Stewart, 
in said F. L. Stewart wrongfully appropriating to 
his personal and individual account certain sums of 
money during the years 1915, 1916, 1917, 1918, 
1919, 1920 and 1921. That said alleged dishonest 
and fraudulent acts are stated in said complaint to 
consist of the giving and renewal of certain notes 
stated in said complaint during said years above 
mentioned, and this defendant alleges on informa- 
tion and belief that during all of said times said 
notes were in the possession of said Kelso State 
Bank, and were kept in the proper files of said bank 
and were at all times open to inspection by the officers 
of said bank, and that said bank and the officers 
thereof knew, during the years 1915, 1916, 1917, 
1918, 1919, 1920 and 1921, of said notes, and had 
access to same; and if there was any fraud or dis- 
honesty in connection with the taking of said notes 
or the renewal of the same, said fraud or dishon- 
esty would have been discovered by said bank and 
by said officers of said bank, had said officers com- 
plied with the warranties and representations con- 
tained in the applications hereinbefore mentioned, 
and in the statements contained in the certificates 
hereinbefore mentioned. [23] 

Further answering said complaint, and by way 
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- of a second affirmative defense thereto, this defend- 
ant alleges: 
i 

Repeats and incorporates herein paragraphs 
one, two, three, four, five, six, seven and eight of 
the first affirmative defense hereinbefore set out. 

I. 

That if the allegations of said complaint are true, 
said Kelso State Bank, in procuring the continua- 
tions of said bond annually as hereinbefore stated, 
and in making the statements and representations 
set out in said certificates given for the purpose of 
securing continuations of said bond, was guilty of 
misrepresentation and fraud, and falsely and 
fraudulently represented to said defendant, for the 
purpose of securing said continuations, that said 
F. L. Stewart had at all times faithfully, honestly 
and punctually accounted to said Kelso State Bank 
for all money and property in his custody or under 
his control, and had always proper security and 
funds on hand to balance his accounts, and that he 
was not at the time of giving said certificates in de- 
fault to said Kelso State Bank. That said statements 
and representations were prejudicial to this defend- 
ant, and said defendant would not have executed said 
bonds or continued the same except for the same, 
and relied thereon, and believed the same, in exe- 
cuting said bonds and said continuations. 

Further answering said complaint, and by way 
of a third affirmative defense thereto, defendant 
alleges: . 


vs. John P. Duke. 29 


if 

Repeats and incorporates herein paragraphs one, 
two, three, four, five, six, seven and eight of its 
first affirmative defense hereinbefore set out. 

II. 

That in violation of the warranties and condi- 
tions precedent contained in said application, and 
in said bonds, [24] said Kelso State Bank, with- 
out previous notice to or the consent of this de- 
fendant, continued said F. L. Stewart in its em- 
ployment after it had become aware of acts which 
might have been made the basis of claims under 
said bond, in that said F. L. Stewart had at various 
times during the period covered by said bond, bor- 
rowed from said Kelso State Bank certain moneys 
on his own personal note and on notes signed by the 
Kelso Farm Company, which was a trade name 
under which said F. L. Stewart was doing business, 
without having, prior to-.the borrowing of said 
money, secured the consent of the Board of Di- 
rectors of said Kelso State Bank to the making of 
said loans; and that said Kelso State Bank and the 
officers and directors thereof knew of said trans- 
actions and allowed and permitted said F. L. 
Stewart to repeatedly borrow money from said 
Kelso State Bank on his personal notes and on 
notes signed by said Kelso Farm Company, and al- 
lowed said F. L. Stewart to settle said claims with 
said bank by paying said notes, all in violation of 
law and of the terms of said bonds; and in no ease 
gave notice to this defendant or obtained the con- 
sent of said defendant to the settling of said claims, 
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or to the continuing of said F. L. Stewart in the 
employment of said bank. 

Further answering said complaint, and by way 
of a fourth affirmative defense thereto, this defend- 
ant alleges: 

I. 

That in violation of the terms of said bond #886,- 
020, said F. L. Stewart engaged in speculation on 
various occasions to the knowledge of the officers 
of said bank, and to the knowledge of said Kelso 
State Bank, and by reason of such speculation be- 
came in embarrassed financial circumstances within 
the knowledge of said officers and within the knowl- 
edge of said bank, and that said officers failed and 
neglected to notify this defendant at once on be- 
coming aware of said F. L. Stewart being engaged 
in said speculation, all in violation of said bonds, 
and especially in violation of the terms of said bond 
#886,520. That said speculation consisted in part 
[25] of the said F. L. Stewart engaging in various 
large lumber transactions, and in buying up timber 
claims and lumber in large and extensive amounts, 
and engaging in and purchasing all of the stock of 
the Kelso Farm Company, a corporation, and en- 
gaging in various real estate transactions in the 
State of Washington and in the State of Oregon, 
and in financing certain transportation companies, 
all of which ventures were of a speculative nature, 
and all of which ventures proved disastrous from a 
financial standpoint to the said F’. L. Stewart; that 
said speculative enterprises were engaged in by 
said F. L. Stewart at various times and almost con- 


vs. John P. Duke. ol 


tinuously during a period of approximately six 
years prior to the 17th day of March, 1921. That 
the said failure to give said notice was prejudicial 
to this defendant in that if this defendant had been 
notified of said speculations, it would have cancelled 
said bond and been relieved from further liability. 

Further answering said complaint and as a fifth 

affirmative defense thereto, defendant alleges: 
a, 

Repeats and incorporates herein paragraphs 
one, two, three, four, five, six, seven and eight of 
defendant’s first affirmative defense hereinbefore 
set out. 

1. 

That said bond #886,520, Exhibit ‘‘A’’ hereof, 
expressly provided: 

“That if, without previous notice to and con- 
sent of the Company thereto, in writing, the 
Employer shall continue the Employee in its 
employment after having become aware of 
any act which may be made the basis of any 
claim hereunder, or make any settlement with 
the Employee for any loss hereunder, or do 
any act whereby the lability of the Employee 
to the Employer is changed in any material 
respect, this bond shall be null and void, both 
as to any existing or any future liability here- 
under; and any wilful misstatement or sup- 
pression of facts in any claims made here- 
under, shall render this bond void from the be- 
ginning,”’ 
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and said bond #886,520-A, Exhibit ‘‘B’’ hereof, 
expressly provided as [26] follows: 

“Tf the Employer shall sustain any loss 
that might be made the basis of a claim here- 
under, and shall settle or compromise such loss 
with the Employee without first securing the 
consent of the Surety to such settlement or 
compromise, this bond shall thereupon become 
void from the beginning.”’ 

III. 

That prior to the 26th day of May, 1919, the 
Kelso State Bank had become aware of all of the 
transactions relative to the notes given and renewed 
by the said F. L. Stewart as cashier of said Kelso 
State Bank prior to said time, which said transac- 
tions are the same transactions and which notes are 
the same notes set out and referred to in plaintiff’s 
complaint herein, being all of the transactions and 
all of the notes mentioned and referred to in said 
complaint as taking place or being given or re- 
newed prior to said 26th day of May, 1919; and 
said Kelso State Bank, with full knowledge of the 
facts, on said 26th day of May, 1919, made settle- 
ment with the said F. L. Stewart for all losses 
which said bank had suffered, or might suffer, by 
reason of the giving and renewal of said notes by 
said F. L. Stewart; and in said settlement required 
said F. L. Stewart to give said bank a written 
guarantee that he, the said F. L. Stewart, would 
save said bank harmless from all loss which it had 
suffered, or might suffer, by reason of the giving 
and renewal of said notes; and said F. L. Stewart 
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did, in compliance with said request of said Kelso 
State Bank, and in full settlement of all claims which 
said bank had, or might have, against said F. L. 
Stewart by reason of the giving or renewal of said 
notes, give said Kelso State Bank his written 
guarantee in words and figures, as follows: 


“GUARANTEE. 
Kelso, Washington, May 26th, 1919. 

I HEREBY GUARANTEE the notes and mort- 
gages held by the Kelso State Bank, both as to 
principal and interest, up to a sum not to exceed 
$50,000.00, according to my proposition made to the 
Directors of said Kelso [27] State Bank, at its 
meeting held in the office of the bank on May 26th, 
1919; this being done for the reason that these notes 
and mortgages have largely been accepted by the 
bank on my personal judgment in collecting in and 
making good old loans carried in former years; it 
being my judgment that these loans can all be col- 
lected in full, with principal and interest, by taking 
more time. 

Signed and dated at Kelso, Washington, this 
26th day of May, 1919. 

(Signed) F. L. STEWART.”’ 

That said settlement was made by said Kelso 
State Bank with said F. L. Stewart without giving 
previous notice to this defendant, and without the 
knowledge or consent of this defendant, and said 
Kelso State ‘Bank, after the making of said settle- 
ment, and after becoming aware of the acts of the 
said F. L. Stewart as aforesaid, continued said 
F. L. Stewart in its employment without the con- 
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sent of this defendant, and without giving notice to 
this defendant, and without the knowledge of this 
defendant; and by reason thereof and by reason 
of said settlement as aforesaid, said bond numbered 
#886,520 became null and void, both as to ex- 
isting and future liability, and became void from 
the beginning. me eee: 
Further answering said complaint; and as a par- 
tial defense thereto, defendant alleges: 
1 
Repeats and incorporates herein paragraphs 
one, two, three, four, five, six, seven and eight of 
defendant’s first affirmative defense hereinbefore 
Seu Olle. 
JM, 
That said bond #886,520, Exhibit ‘‘A’’ hereof, 
contained the following provisions: 

“That if the Employer shall at any time hold 
concurrently with this bond, or represent to the 
Company in any statement made to it, that it 
does or will at any time hold concurrently with 
this bond, any other bond or guarantee of se- 
curity from or on behalf of the Employee, the 
Employer shall be entitled, in the event of 
loss as hereinbefore stated, to claim hereunder 
only such portion [28] of the loss as the 
amount covered by this bond bears to the whole 
amount of security carried, or so stated as car- 
ried, or to be carried, on the Employee’s be- 
half, whether the Employer shall be able to re- 
imburse itself from such bond or guaranty so 
carried, or stated to be carried, or not, or 
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whether the same has been allowed to lapse or 
not.’’ 
IU. 

That said Kelso State Bank did hold concur- 
rently with said bond, and did hold at all times on 
and after the 26th day of May, 1919, a written 
guarantee of security from said Employee, which 
said guarantee was and is in words and figures, as 
follows: - 

“GUARANTEE. 
Kelso, Washington, May 26th, 1919. 

IT HEREBY GUARANTEE the notes and mort- 
gages held by the Kelso State Bank, both as to 
principal and interest, up to a sum not to exceed 
$50,000.00, according to my proposition made to the 
Directors of the Kelso State Bank at its meeting 
held in the office of the bank on May 26th, 1919; 
this being done for the reason that these notes and 
mortgages have largely been accepted by the bank 
on my personal judgment in collecting in and mak- 
ing good old loans carried in former years; it be- 
ing my judgment that these loans can all be col- 
lected in full, with principal and interest, by taking 
more time. 

Signed and dated at Kelso, Washington, this 26th 
day of May, 1919. 

(Signed) F. L. STEWART.” 

That the notes referred to in said guarantee 
were, and are, the same notes mentioned and re- 
ferred to in plaintiff’s complaint herein, and by 
reason of the holding of said guarantee concur- 
rently with said bonds, said plaintiff is not en- 
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titled to recover from this defendant on account 
of any losses which it may have suffered by rea- 
son of any dishonest act or acts of the said F. L. 
Stewart in connection with the giving or renewal of 
said notes or the transactions connected therewith, 
except such proportion of such loss as the amount 
covered by the bonds of this defendant bears to the 
whole amount of the security carried by said Kelso 
State Bank. [29] 


Further answering said complaint, defendant al- 
leges: 

, [. 

That the defendant is now, and at all times herein 
mentioned has been, a corporation organized and 
existing under and by virtue of the laws of the 
State of Maryland, and authorized to do, and doing, 
business as a surety company in the State of Wash- 
ington, and that it has paid its last annual license 
fee due said State of Washington as such corpora- 
tion. 

JB8 

That the Kelso State Bank is now, and at all 
times herein mentioned was, a corporation or- 
ganized and existing under and by virtue of the 
laws of the State of Washington, and said bank 
was at all times herein mentioned prior to the 17th 
day of March, 1921, carrying on a general banking 
business in the town of Kelso, Cowlitz County, 
Washington. 

iDGE 
That more than one year previous to the 17th day 
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of March, 1921, this defendant as surety, and the 
Kelso State Bank as principal, executed to Linus 
Perry Brown, as County Treasurer of Cowlitz 
County, two certain depository bonds in the amounts 
of Forty Thousand Dollars ($40,000) and Ten 
Thousand Dollars ($10,000), respectively, which 
said bonds were conditioned to guarantee deposits 
made by the said Linus Perry Brown as County 
Treasurer of Cowlitz County in said Kelso State 
Bank. 
IV. 

That from time to time said Linus Perry Brown 
deposited in said Kelso State Bank money belong- 
ing to Cowlitz County, which said Linus Perry 
Brown, as County Treasurer, had in his possession. 

Ve 

That on the 17th day of March, 1921, the said 
Kelso State Bank, being insolvent, closed its doors 
and was taken [80] over by one Claude P. 
Hay, then Bank Commissioner of the State of 
Washington, for the purpose of liquidation and ad- 
ministration. That at said time, said Linus Perry 
Brown had on deposit in said Kelso State Bank 
money belonging to said Cowlitz County in the sum 
of Sixty-Four Thousand Four Hundred and Sixty 
Dollars and Ninety-Six Cents ($64,460.96). 

vale 

That in addition to said bonds hereinbefore men- 
tioned, which had been executed by this defendant 
to guarantee said deposits, said Linus Perry Brown 
had one bond theretofore executed by the Maryland 
Casualty Company, a corporation, in the sum of 
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Twenty Thousand Dollars ($20,000), and this de- 
fendant and said Maryland Casualty Company were 
obliged to pay, and did pay, said Linus Perry 
Brown, as County Treasurer, the entire amount 
which he had on deposit in said bank, namely, the 
sum of Sixty-Four Thousand Four Hundred and 
Sixty Dollars and Ninety-Six Cents ($64,460.96). 
That this defendant’s portion of said amount, to- 
gether with interest, was Forty-six Thousand One 
Hundred and Sixty-three Dollars and Twenty-nine 
Cents ($46,163.29), which said amount said de- 
fendant paid said Linus Perry Brown, as said 
treasurer of Cowlitz County, prior to the 25th day 
of April, 1921. That upon paying said sum to said 
Linus Perry Brown as aforesaid, on account of said 
bond, said defendant became subrogated to all 
claims, demands, actions and causes of action which 
said Linus Perry Brown, as such County treasurer, 
or said Cowlitz County, the owner of said funds, 
had against said Kelso State Bank by reason of hay- 
ing said money on deposit in said bank, as afore- 
said. That said right of subrogation related back 
to the time when this defendant executed said bonds 
to said Linus Perry Brown, and related back to a 
time prior to the time when the Kelso State Bank 
closed its doors and was taken over by the said 
Claude P. Hay, then Bank Commissioner of the 
State of Washington. [31] 
Naw. 

That on or about the Ist day of April, 1921, the 

plaintiff herein, John P. Duke, was appointed 
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Supervisor of Banking of the State of Washington, 
and duly qualified as such Supervisor of Banking, 
and ever since has been, and now is, the duly ap- 
pointed, qualified and acting Supervisor of Bank- 
ing of the State of Washington; and said John P. 
Duke as such Supervisor of Banking, succeeded to 
the rights and duties of the said Claude P. Hay as 
Bank Commissioner of the State of Washington, 
and on or about the Ist day of April, 1921, suc- 
ceeded the said Claude P. Hay in the liquidation and 
administration of said Kelso State Bank, and ever 
since has been, and now is, in possession of and con- 
trol of the assets of said Kelso State Bank. 
VITL. 

That on or about the 25th day of April, 1921, this 
defendant filed its claims with said Supervisor of 
Banking on account of having paid said Linus 
Perry Brown, as aforesaid, said sum of Forty-Six 
Thousand One Hundred and Sixty-three Dollars 
and Twenty-nine Cents ($46,163.29), which said 
claim was thereafter on the 25th day of April, 1921, 
approved by said Supervisor of Banking, and al- 
lowed, ‘but neither the same nor any part thereof 
has been paid. 

TX. 

That by reason of the premises, said defendant is 
entitled to recover from plaintiff herein and is a 
bona fide claimant against said bank in said sum of 
Forty-Six Thousand One Hundred and Sixty-Three 
Dollars and Twenty-Nine Cents ($46,163.29). 
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X. 

That prior to the commencement of this action, 
to wit, on the 9th day of September, 1921, the plain- 
tiff herein, as complainant, commenced an action in 
the District Court of the United States for the 
District of Oregon on the Equity side of said 
court, which said action is numbered HE-8573 of 
said court, and thereafter [32] and prior to the 
commencement of this action, to wit, on the 26th day 
of September, 1921, the plaintiff herein filed an 
Amended Bill of Complaint in said action in said 
United States District Court for the District of 
Oregon, in which amended bill of complaint the 
defendant herein and the Maryland Casualty Com- 
pany, a corporation, are complainants therein, and 
the United States National Bank of Portland 
(Oregon), a corporation, and the Kelso State Bank, 
an insolvent banking corporation, and John P. 
Duke, as Supervisor of Banking of the State of 
Washington in charge of and liquidating the assets 
of said Kelso State Bank, are defendants therein. 
That in the said action, this defendant and the 
Maryland Casualty Company, a corporation, as com- 
plainants, are secking to have their respective claims 
against said Kelso State Bank, by reason of hav- 
ing paid the bonds of Linus Perry Brown, as 
county treasurer of Cowlitz County, declared pre- 
ferred claims against the plaintiff herein, and 
against said Kelso State Bank, and are seeking to 
have in said action certain warrants of the total 
face value of Thirty-three Thousand Four Hun- 
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dred and Ninety-one Dollars and Fifty-nine Cents 
($33,491.59) turned over to said complainants, for 
the reason as alleged in said bill of complaint, that 
said warrants were purchased with moneys de- 
posited by said Linus Perry Brown, as county 
treasurer of Cowlitz County, in said Kelso State 
Bank when said Kelso State Bank was hopelessly 
insolvent within the knowledge of the officers of said 
bank; and for the further reason as alleged in said 
bill of complaint, that said warrants were on the 
14th day of March, 1921, deposited with the United 
States National Bank of Portland (Oregon), one of 
the defendants in said action, as trustee, by said 
Kelso State Bank, for the use and benefit of said 
Linus Perry Brown as county treasurer of Cowlitz 
County, to secure the deposits of county funds which 
said Linus Perry Brown had in said Kelso State 
Bank. 
XI. 

That if complainants in said action are [33] 
successful in recovering said warrants of the total 
face value of Thirty-three Thousand Four Hundred 
and Ninety-one Dollars and Fifty-nine Cents 
($33,491.59), the claim of this defendant against 
plaintiff herein, as hereinbefore set out, will be re- 
duced in the amount of five-sevenths (5/7) of the 
value of said warrants so recovered. That it is 
impossible at this time to determine whether or not 
the complainants in said action will be successful ; 
and, if successful, it is impossible to determine what 
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amount this defendant will be able to realize from 
its five-sevenths (5/7) of the value of said warrants. 
XII. 

That in said action said complainants are further 
seeking to have the deposits which said county 
treasurer made in said Kelso State Bank at the time 
when said bank was insolvent, declared Trust funds, 
and to have the Court decree that said funds may be 
followed into the hands of John P. Duke as Super- 
visor of Banking of the State of Washington, the 
plaintiff herein, and that the sum of Seventeen 
Thousand Six Hundred and Forty-one Dollars and 
Sixty-four Cents ($17,641.64), which is the amount 
of cash which passed into the hands of said Super- 
visor of Banking, be declared to be the property of 
this defendant and said Maryland Casualty Com- 
pany, aS successors in interest of said county 
treasurer by reason of having been obliged to pay, 
and having paid, said county treasurer on account 
of said bonds the amount which said county treasurer 
had on deposit in the Kelso State Bank at the time 
it closed, as aforesaid. That it is impossible to de- 
termine at this time what amount, if any, complain- 
ants in said action will be entitled to recover by 
reason of the facts hereinbefore stated relative to 
said cash on hand in said Kelso State Bank at the 
time it closed. That if any recovery is made by 
reason thereof, this defendant will be entitled to 
receive five-sevenths (5/7) of the amount so re- 
covered, and its claims against plaintiff herein will 
be reduced in a like amount. Itis [384] also im- 
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possible at this time to determine whether or not 
this defendant in said action will be entitled to 
have its claim against plaintiff herein declared a 
preferred claim to be first paid out of the assets of 
said Kelso State Bank. 

XII. 

That the plaintiff in this action has appeared as 
one of the defendants in said action in the District 
Court of the United States for the District of 
Oregon, and has filed and served its answer therein, 
and said action in said District Court of the United 
States for the District of Oregon is now at issue and 
is still pending in said court, and the same has been 
set for trial in said court on the 28th day of March, 
1922, 

ATX. 

That in the event complainants in said action now 
pending in said United States District Court for the 
District of Oregon obtain said warrants, or any of 
them, or are successful in having any of said war- 
rants applied to the payment of their claim against 
said Kelso State Bank and said John P. Duke as 
Supervisor of Banking of the State of Washington, 
or are successful in obtaining any of the other 
relief prayed for in their complaint therein, the 
amount of this defendant’s claim against plaintiff 
herein will be reduced to the extent of five-sevenths 
(5/7) of such assets as may be obtained in said ac- 
tion now pending in said Federal Court; and this 
defendant desires to plead and prove in this action, 
by way of setoff, such amount of its claim against 
said plaintiff as shall not be satisfied as a result of 
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said action now pending in said District Court of 
the United States for the District of Oregon. 
XX. 

That the amount of such setoff cannot be de- 
termined at this time, and in order that the same 
may be capable of determination at the time of the 
trial of this case, this defendant prays that this ae- 
tion may be held in abeyance until final [35] 
judgment has been made and entered in said case 
now pending in said United States District Court 
of the District of Oregon, and that upon the de- 
termination of said action, this defendant may be 
permitted to plead herein by way of setoff, the 
amount which said plaintiff will at the time of 
the trial of case still owe this defendant; and that 
upon the trial of this action this defendant be per- 
mitted to set off against any judgment which plain- 
tiff might otherwise be entitled to recover against 
this defendant, such amount as said plaintiff may 
at said time owe this defendant, and that said set- 
off be without prejudice to the rights of this defend- 
ant to recover any balance, which said plaintiff may 
owe this defendant over and above the amount of 
said setoff, in the ordinary course of administra- 
tion of said bank. 

WHEREFORE, defendant prays judgment as 
follows: 

J. 

That plaintiff take nothing herein, and that the 
complaint herein be dismissed. 

Ie 
That this action be held in abeyance until the de- 
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termination of the action now pending in the Dis- 
trict Court of the United States for the District of 
Oregon. 

| III. 

That after the determination of the action now 
pending in the District Court of the United States 
for the District of Oregon, this defendant be al- 
lowed and permitted to file herein an amended 
answer, setting up the amount which plaintiff 
herein still owes this defendant, so that the same 
may be set off against any judgment which plaintiff 
herein would otherwise be entitled to recover from 
this defendant. [36] 

IV. 

For defendant’s costs and disbursements herein 
expended, as provided by law. 

GRINSTEAD & LAUBE, . 
Attorneys for Defendant. [87] 


Exhibit ‘‘A.”’ 
(OOPY) 
BOND No. 886520. 


FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND. 
Home Office, Baltimore, Md. 

Amount, $25,000.00. Annual Premium, $62.50. 

WHEREAS, F. L. Stewart, Kelso, Washington, 
hereinafter called the ‘‘Employee,’? has been ap- 
pointed to the position of Cashier in the service of 
Kelso State Bank, Kelso, Washington, hereinafter 
called the ‘‘Employer”’; And 
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WHEREAS, the ‘‘Employer’”’ has delivered to the 
FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND, a corporation of the State of Mary- 
land, hereinafter called the ‘‘Company,’’ certain 
statements in writing relative to the Employee, his 
conduct, duties, employment and accounts, the man- 
ner of conducting the business of the Employer and 
other things connected with the issuance of this 
bond, which, together with any other statements in 
writing, hereafter made by the Employer to the 
Company relating to any such matters do and shall 
form part of this contract, or any continuation or 
continuations thereof, and shall be warranties, and 
it is hereby agreed, that any such statements, made 
in writing by the President, Cashier, or any officer 
or director of the Employer shall be considered the 
statements of the Employer within the meaning 
hereof ; 

NOW THEREFORE, IN CONSIDERATION 
of the sum of Sixty-two and 450/100 ($62.50) Dol- 
lars, paid as a premium for the period from 5/1/13 
to 5/1/14 at 12 o’clock noon, and of said warranties 
of said Employer as aforesaid, IT IS HEREBY 
AGREED that subject to the obligations imposed 
on the Employer, by this bond and the warranties 
aforesaid which are part hereof, the performance of 
which shall be conditions precedent to the right on 
the part of the Employer to recover under this 
bond, the COMPANY shall, at the expiration of 
three months next after proof of a pecuniary loss, 
as hereinafter mentioned, has been given to the Com- 
pany, reimburse the Employer to the extent of the 
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sum of Twenty-five Thousand ($25,000.00) Dollars, 
and no further for such pecuniary loss of moneys, 
securities or other personal property belonging to 
the Employer, as the Employer shall have sustained 
by any dishonest act or acts committed by the Em- 
ployee in the performance of the duties of the office 
or position in the service of the Employer here- 
inbefore referred to, or of such other office or posi- 
tion as the Employee may be subsequently ap- 
pointed to or called upon to fill by the Employer, as 
‘such duties have been, or may hereafter be stated 
in writing by the Employer to the Company, and 
occurring during the continuance of this bond, and 
discovered at any time within six months after the 
expiration or cancellation of this bond, or in case 
of the death, resignation or removal of the Employee 
prior to the expiration or cancellation of the bond, 
within six months after such death, resignation or 
removal; 
THIS BOND may be continued from year to 
year, at the option of the Employer, at the same or 
an agreed premium rate, so long as the Company 
shall consent to receive the same; PROVIDED, that 
the liability of the Company as surety for the 
Employee to the Employer shall not exceed the 
amount above written, whether the loss shall occur 
during the term of the bond above named, or during 
any continuation or continuations thereof, or partly 
during the said term and partly during the said 
continuation or continuations. 
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THIS BOND is issued and continued upon and 
subject to the following additional conditions and 
provisions: 

THAT the actual payment of the premium and 
its acceptance by the Company, for either the issue 
or continuance of this bond, is essential to the 
validity of this bond or any continuation thereof, 
and a condition precedent to any right to claim here-: 
under ; 

THAT the Employer, on becoming aware of any 
act which may be made the basis of any claim here- 
under, shall immediately give the Company notice 
thereof, in writing, by a registered letter, addressed 
to the President of the Company, Baltimore, Mary- 
land, and shall, within ninety days after its so be- 
coming aware of such act as aforesaid, file with the 
Company its itemized claim hereunder at its own 
cost and expense, with full particulars thereof duly 
sworn to; and, if required, the Employer shall also 
produce in support thereof for investigation by the 
Company, or its representative, at the office of 
the Employer, all appropriate books, vouchers 

Exhibit ‘‘A,’’ page 1. [88] 


Exhibit ‘‘A,’’ page 2. 
and evidence as may be required by the Company; 
and this bond shall become void, both as to any 
existing, or future liabilities thereunder unless the 
aforesaid notice shall have been given as provided 
for, and unless claim is filed within the time and 
manner above specified, and until such _ books, 
vouchers and evidence (if required) have been 
furnished to the Company for investigation as 
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above stated; PROVIDED that no claim shall be 
payable hereunder that shall be filed with the Com- 
pany after the period of six months from the ex- 
piration or cancellation of this bond, or after a 
period of six months from the death, resignation or 
removal of the Employee, occurring prior to the ex- 
piration or cancellation of this bond. PROVIDED 
FURTHER, that there shall be no liability on this 
bond for any dishonest act or acts committed by 
the Employee after the Employers first becoming 
aware of any act which may be made the basis of a 
elaim hereunder. 

THAT upon notification to the Company of any 
loss hereunder, the Company’s liability shall there- 
upon terminate as regards any subsequent act of the 
Employee; 

THAT if, without previous notice to and consent 
of the Company thereto, in writing, the Employer 
shall continue the Employee in its employment, 
after having become aware of any act which may be 
made the basis of any claim hereunder, or make any 
settlement with the Employee for any loss here- 
under, or do any act whereby the liability of the 
Employee to the Employer is changed in any 
material respect, this bond shall be null and void, 
both as to any existing or future labilities here- 
under, and any willful misstatement or suppression 
of facts in any claim made hereunder shall render 
this bond void from the beginning. 

THAT there shall be a complete inspection of the 
accounts and books of the Employee on behalf of 
the Employer at least once in every twelve months 
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from the date of this bond, such inspection to in- 
clude examination of all cash and securities of 
which the Employee shall have custody or charge; 

THAT the Employer shall at once notify the Com- 
pany on becoming aware of the Employee being 
engaged in speculation or gambling or indulging in 
any disreputable or unlawful habits or pursuits; 

THAT if the Employer shall at any time hold con- 
currently with this bond, or represent to the Com- 
pany in any statement to it, that it does or will at 
any time hold concurrently with this bond, any other 
bond or guarantee of security from or on behalf of 
the Employee, the Employer shall be entitled, in 
the event of loss as hereinbefore stated, to claim 
hereunder only such proportion of the loss as the 
amount covered by this bond bears to the whole 
amount of security carried, or so stated as carried 
or to be carried on the Employee’s behalf, whether 
the Employer shall be able to reimburse itself from 
such other bond or guarantee so carried or stated 
to be carried, or not, or whether the same has been 
allowed to lapse or not; 

THAT if the Company shall so elect, this bond 
may be cancelled at any time by giving thirty days’ 
notice in writing, to the Employer, and this bond 
shall be deemed cancelled at the expiration of the 
said thirty days, the Company remaining liable for 
all or any act covered by this bond which may have 
been committed by the said Employee up to the date 
of said cancellation under the terms, conditions and 
provisions of this bond, and the Company shall, 
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upon the surrender of this bond, and its release from 
all liability thereunder, refund the premium paid, 
less a pro rata part thereof for the time this bond 
shall have been in force; 

THAT whenever the Employer warrants by any 
of the statements made the basis of this bond or 
any continuation or continuations thereof, that the 
Employee shall be required to do anything, any 
failure by the Employee to do such thing, to the 
knowledge of any officer or director of the Em- 
ployer, whether in collusion with the Employee. or 
not, shall render this bond or any continuation or 
continuations thereof null and void as to any sub- 
sequent dishonest act or acts committed by the Em- 
ployee, unless upon notice of such failure the Com- 
pany shall waive the same in writing over the 
signature of one of its officers; 

THAT no proceeding at law or in equity shall be 
brought to recover any claim under this bond, unless 
the same is commenced and the process served upon 
the Company within a period of twelve calendar 
months next after the Employer first becoming 
aware of any act which may be made the basis of 
a claim hereunder ; 

THAT the Company, upon the execution of this 
bond, shall not thereafter be liable to the Employer 
under any bond previously issued to the Employer 
on behalf of said Employee in any employment 
under said Employer, the acceptance of this bond 
being a release to the Company of any possible 
liability under such prior bond, and upon the 
issuance of any bond subsequent hereto upon said 
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Employee in favor of said Employer in any em- 
ployment undér said Employer, the liability here- 
under shall cease and determine, and the acceptance 
thereof shall be a release to the Company of any 
possible liability under this bond; 

THAT the Employer shall, if so required by the 
Company, duly apply for a warrant for the arrest 
of the Employee for the dishonest act or acts com- 
mitted by the Employee, which is the basis of any 
claim hereunder, and give all the aid and informa- 
tion in its power (at the cost and expense of the 
Company) to bring the said Employee to justice, 
or to aid the Company to sue for and obtain re- 
imbursement from the Employee or his estate or 
third persons, of moneys which the Company shall 
have paid or become liable to pay, by virtue of this 
bond; 

THAT if any officer or director of said Employer 
shall become aware of any act of the said Employee 
which may be made the basis of any claim here- 
under, the Employer shall be deemed to have be- 
come aware of such act within the meaning of this 
bond, even though such officer or director shall be in 
collusion with such Employee; 

THAT no one of the above conditions or pro- 
visions contained in this bond shall be deemed to 
have been waived by or on behalf of the Company, 
unless the waiver be in writing, over the signature 
of an officer of the Company, and notice to any 
agent of the Company, or knowledge possessed by 
any agent of the Company shall not be held to effect 
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a waiver or change in this contract or any part of 
at 

IN WITNESS WHEREOF the said Company 
has caused this bond to be signed by its President 
and its Assistant Secretary, and its corporate seal 
to be hereunto affixed this 14th day of April, 1913. 

EDWIN WARFIELD, 
President, 


Secretary. 


Examined by ————---——_-. 
[Stamped across signature:| SAMPLE COPY. 
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FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND. 


Home Office: Baltimore, Maryland. 
BOND No. 

RIDER. 
To be attached to individual fidelity bond No. 


(Insert “Individual” or “Schedule’) 
886,520-A, executed by the Fidelity and Deposit 
Company of Maryland (hereinafter called Surety), 
in favor of (hereinafter called Employer), 
dated the 30th day of April, 1918, and covering 
FP, L. Stewart. 


(Insert name of principal or “certain Employees”) 


WHEREAS, the Employer holds individual fidel- 


(Insert “individual” or ‘“Schedule’’) 
ity bond No. 886,520, executed by the Surety .and 
dated the 14th day of April, 19138: 


NOW, THEREFORH, the attached bond is is- 
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sued by the Surety and accepted by the Employer 
upon the following express conditions: 

First—That the Surety shall not be liable under 
the bond secondly above described for any default 
committed after the effective date of the attached 
bond. . 

‘Second—That, for the purpose of giving con- 
tinuity of protection under said bond secondly 
above described the time for discovery of loss 
or making claim thereunder shall be the same as 
if said bond secondly above described had been con- 
tinued in force to the date of final termination 
of the attached bond. 

Third—That the liability of the Surety under 
both of said bonds shall not be cumulative in 
amount. 

Signed, sealed and dated this 30th day of April, 
1920. 

FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND. 
By THOS. A. WHELAN, 
President. 
Attest: E. MOORE, 
Assistant Secretary. [40] 


Exhibit “B.”’ 
(COPY) 
FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND. 


Home Office: Baltimore, Maryland. 
Amount $25,000.00. Bond No. 886,520A. 
The FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND, hereinafter called the Surety, 
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does hereby agree to indemnify Kelso State Bank, 
of Kelso, Washington, hereinafter called the EM- 
PLOYER, against the loss, not exceeding TWENTY: 
FIVE THOUSAND Dollars ($25,000.00), of any 
money or other personal property (including money 
or other personal property for which the Employer 
is responsible) through the fraud, dishonesty, for- 
gery, theft, embezzlement, or wrongful abstraction, 
of KF. L. STEWART, hereinafter called the EM- 
PLOYE, directly or in connivance with others, while 
the Employe is engaged in the service of the Em- 
ployer, while this bond is in force. 

THE FOREGOING AGREEMENT IS SUB- 
JECT TO THE FOLLOWING CONDITIONS: 

1. The term of this bond begins on the first day 
of May, 1920, and continues in force. until ter- 
minated or canceled as hereinafter provided. What- 
ever the term may ultimately prove to be, the 
hability of the surety, either for a single default 
of the Employe or for any number of such defaults, 
and irrespective of the time within the term when 
such defaults occur, shall in no event exceed the 
penalty of the bond stated in line 6 hereof. 

2. Without prejudice to the rights of the Em- 
ployer as respects anything that may occur during 
the period that the bond is in force, the Surety 
may cancel this bond at any time by a written no- 
tice stating when the cancellation takes effect, 
served on the Employer, or sent by registered mail 
to the Employer at the address hereinbefore stated, 
at least thirty days prior to the date that the can- 
eellation takes effect. The Employer may cancel 
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this bond by lke notice ‘to the Surety. In case 
of such cancellation the unearned part of the pre- 
mium shall be returned to the Employer, if no 
claim is made hereunder. The Surety’s check 
served on the Employer, or sent by registered mail 
to the Employer at the address hereinabove stated, 
shall be a sufficient tender of the said unearned 
premium. 
3. In the event of the death of the Employe dur- 
ing the term of this bond, or of his suspension, dis- 
missal, or retirement from the service of the Em- 
ployer during the said term, this bond shall there- 
upon terminate without any action on the part of 
the Surety. The right to make a claim hereunder 
shall cease at the end of six months after the termi- 
nation, expiration, or cancellation of this bond. 
4. Upon the discovery by the Employer of any 
dishonest act on the part of the Employe the Em- 
ployer shall at the earliest practicable moment, and 
at all events not later than five days after such 
discovery, give written notice thereof to the Surety 
at its home office. Affirmative proof of loss under 
oath, together with full particulars of such loss, 
shall be filed with the Surety at its home office 
within three months after such discovery. Legal 
proceedings for recovery hereunder may not be 
brought until three months have elapsed after such 
proof of loss has been filed with the Surety, nor 
brought at all unless begun within six months after 
such proof of loss has been filed with the Surety. 
If any limitation set forth in this Condition 
or in Condition numbered 3 above is prohibited 
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by the statutes of the State in which this bond is 
issued, the said limitation shall be deemed to be 
amended to agree with the minimum period of lim- 
itation permitted by such statutes. 

5. Upon the discovery by the Employer of any 
dishonest act on the part of the Employe this bond 
shall terminate, without any action on the part 
of the Surety, as to any act committed thereafter 
by such Employe. 

6. If the Employer shall sustain any loss that 
might be made the basis of a claim hereunder, and 
shall settle or compromise such loss with the Em- 
ploye without first securing the consent of the 
Surety to such settlement or compromise, this bond 
shall thereupon become void from the beginning. 

7. In the event of a claim hereunder, the Em- 
ployer, whenever required by the Surety to do so, 
shall give the Surety all the information and evi- 
dence possessed by the Employer, and shall, at 
the request and cost of the Surety, aid in securing 
information and evidence, and shall render all as- 
sistance (other than pecuniary assistance) that the 
Employer can render, for the purpose of bringing 
to justice, prosecuting and convicting criminally 
the Employe, and for the purpose of enabling the 
Surety to procure reimbursement from the Em- 
ploye or his estate of any loss, damage or expense 
sustained by the Surety hereunder. 

8. The Employer and the Surety shall share any 
recovery (excluding insurance and reinsurance) 
made by either on account of any loss in the pro- 
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portion that the amount of the loss borne by each 
bears to the total amount of the loss. 

IN TESTIMONY WHEREOF, the FIDELITY 
AND DEPOSIT COMPANY OF MARYLAND 
has caused this bond to be signed by its duly author- 
ized officers, and its corporate seal to be hereunto 
affixed, this 30th day of April, A. D. 1920. 

FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND. 
By EDWIN WARFIELD, 
President. 
Attest: 
Assistant Secretary. 
[Stamped across face:| SPECIMEN. 
Exhibit ‘‘B.”’ [41] 


(COPY) 


FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND. 
RIDER. 

To be attached to Fidelity Bond No. 886,520, ex- 
ecuted by the Fidelity and Deposit Company of 
Maryland (hereinafter called Fidelity) as surety, 
bearing date the 14th day of April, 1918, in the 
penalty of Twenty-five thousand Dollars ($25,000.- 
00), and covering F. L. Stewart (hereinafter called 
Employee), as Cashier in the employ of Kelso 
State Bank (hereinafter called Employer), for 
the term one year beginning on the Ist day of May, 
1S, 

WHEREAS, the American Bonding Company of 
Baltimore (hereafter called American) executed, as 
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surety, its certain fidelity bond No. 702,421-H. O. 
407,274, dated on or about the 28th day of April, 
1911, in the penalty of Twenty-five Thousand Dol- 
lars ($25,000.00), and covering the Employee in the 
employ of the Employer, for the term one year 
beginning on the Ist day of May, 1911, which said 
bond was continued in force from time to time 
thereafter until the lst day of May, 1913. 

NOW, THEREFORE, in consideration of the 
payment of an annual premium, to wit, the sum of 
sixty-two and 50/100 Dollars ($62.50), or an an- 
nual premium to be hereafter agreed upon between 
the ‘‘ Fidelity’? and the ‘‘Employer,”’ the Fidelity 
does hereby agree that the ‘‘Employer’”’ may re- 
cover under the said bond of the ‘‘Fidelity’’ at- 
tached hereto, any loss the ‘‘Empoyer’’ may have 
sustained under said bond of the ‘‘American’’ (sub- 
ject to its terms and conditions) during the period 
beginning on the 1st day of May, 1911, and ending 
on the Ist day of May, 1913, which could have been 
recovered under said bond of the ‘‘American,’’ had 
it been continued in force by Continuation Certifi- 
eates until the expiration of the term of said bond 
of the ‘‘ Fidelity,’ and all continuations or renewals 
of said bond of the ‘‘ Fidelity.”’ 

PROVIDED, such loss be discovered within the 
time within which a loss under said bond of the 
‘‘American’’ must be discovered, had said bond of 
the ‘‘American’’ been continued in force as afore- 
said; and 

PROVIDED, also, that from and after the Ist 
day of May, 1913, and thereafter so long as said 


* 
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bond of the ‘‘Fidelity’’ shall be continued in force, 
the ‘‘Employer”’ shall have the right to recover 
from the ‘‘Fidelity’’ any losses incurred through 
the acts of said ‘‘Employee’’ in violation of the 
terms and conditions of said bond of the ‘‘ Fidel- 
ity’’; and 
PROVIDED, further, that the amount recover- 
able under both of said bonds and all continuations 
and renewals of them or either of them, shall in 
no event exceed the sum of twenty-five thousand 
dollars ($25,000.00). 
SIGNED, sealed and dated this 14th day of April, 

193. 

FIDELITY AND DEPOSIT COMPANY. 

OF MARYLAND. 

By EDWIN WARFIELD, 
President. 
Attest: 
Asst. Secty. 
Exhibit ‘‘B,’’ page 2. [42] 


Exhibit ‘‘C.” 
FIDELITY DEPARTMENT. 


AMERICAN BONDING COMPANY 
OF BALTIMORE, 
Home Office: Equitable Building. 
Baltimore, April 27th, 1911. 

To the Vice-President of the KELSO STATE 

BANK, located at Kelso, Washington. 
An application has been made to this Company 
to become surety on a Bond for Mr. F. L. Stewart, 
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as Cashier in your service, at Kelso State Bank, to 
the amount of $25,000.00. 

Before passing on the said application the Com- 
pany must have answers to the following ques- 
tions. 

Very respectfully yours, 
AMERICAN BONDING COMPANY OF 
BALTIMORE. 
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It is agreed that the above answers shall be 
warranties and form a part of, and be conditions 
precedent to the issuance, continuance or any re- 
newal of or substitution for, the bond that may be 
issued by the AMERICAN BONDING COMPANY 
OF BALTIMORE, in favor of the  under- 
signed, upon the person above named. 

Exhibit ‘‘C,’’ page 3. [45] 
Dated Kelso, Wash., this 27th day of April, 1911. 
KELSO STATE BANK. 
By F. M. CAROTHERS, 
Official Title Vice-President. 

THIS FORM MUST BE RETURNED TO THE 
HOME OFFICE, BALTIMORE, MD., BEFORE 
BOND WILL BE ISSUED. 

On Margin: “BOND CANNOT BE EXE- 
CUTED UNTIL THIS FORM IS FULLY COM- 
PLETED AND RETURNED TO THE COM- 
AN Y.”’ 

Exhibit ‘‘C,’’ page 4. [46] 


Exhibit ‘‘D.’’ 
886520. 


USED ONLY IN RENEWING BONDS OF THE 
AMERICAN BONDING COMPANY. 
FIDELITY SECTION. 

FIDELITY AND SURETY DEPARTMENT. 
FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND. 

Home Office:—Baltimore, Maryland. 

I hereby make application to the FIDELITY 
AND DEPOSIT COMPANY OF MARYLAND 
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(hereinafter called the Company) for bond to date 
from May 1st, 1913 for $25,000.00 in favor of 
Kelso State Bank as security to cover my position 
as Cashier. 

The Company is hereby authorized, without fur- 
ther request from me, to execute, as surety, or to 
procure the execution of not only the bond herein 
applied for, but any and all bonds which may be 
required of me in the service of this, or any other 
employer, and to consent, as often as it may deem 
necessary, to a change in such bonds, or the bond 
herein applied for, or any of them, so as to cover 
me in a different position, or amount, or in the 
service of a different employer. 

And in consideration of the execution, or pro- 
curement, of such bonds by the Company, I agree 
to pay the Company an annual premium in advance 
of Sixty Two & 50/100 dollars ($62.50) for the 
bond herein applied for, and such other premium or 
premiums as may be agreed upon for any other 
bond or bonds which the Company may execute or 
procure; and I do further agree to indemnify the 
Company against all loss, liability, costs, damages, 
charges and expenses whatever which the Com- 
pany may sustain or incur by reason of having 
executed, or procured the execution of, the bond 
herein particularly appled for, or any of the 
bonds which said Company is, by this instrument, 
authorized to execute or procure, or any renewal 
or continuance of any of the aforesaid bonds, 
including counsel and attorney’s fees which it may 
ineur in connection with any litigation or investi- 
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gation relating to its rights or liabilities under 
any of said bonds; and I do agree to pay all ex- 
penses, including reasonable attorney’s fees that 
the Company may incur in enforcing any of the 
agreements herein contained. And I do further 
agree that the vouchers or other evidence of pay- 
ment of any such loss, liability, costs, damages, 
charges or expenses shall be taken as prima facie 
evidence against me and my estate of the fact and 
extent of my liability to the Company. 

IT hereby further agree that the Company ail 
have the absolute right to decline to issue any such 
bond, or if any such bond be issued, to decline to 
renew or continue same, and to cancel at any time 
any such bond or any renewal or continuance thereof ; 
and that the Company shall be under no obli- 
gation to disclose its reasons therefore or to give 
any information in connection therewith, the pro- 
visions of any law to the contrary being hereby 
expressly waived by me. 

And as an additional consideration, I hereby 
Waive all right to claim any of my property, in- 
cluding my homestead, as exempt from levy, ex- 
ecution, sale or other legal process under the laws 
of this or of any other state. 

IN TESTIMONY WHEREOF, I hereunto set 
my hand and seal this [47] 24th day of April, 
oS. 

Exhibit, 1), page a: 
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Witness: AGNES LOFTUS. 
F. L. STEWART. (Seal) 
EMPLOYER’S CERTIFICATE. 

It is agreed that the information previously fur- 
nished by the undersigned to the American Bonding 
Company, of Baltimore, Maryland, regarding the 
above-named Employee, his duties and employ- 
ment and the supervision exercised over the work 
and acts of the Employee, shall be warranties and 
shall constitute the basis of and form part of the 
Bond, or any continuation or continuations thereof, 
that may be issued by FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND to the undersigned 
in behalf of the Employee whose application ap- 
pears above. 

As Employer the undersigned certifies and war- 
rants that the Employee has always faithfully, hon- 
estly, and punctually accounted for all money and 
property in his custody or under his control, and 
has performed his duties in an acceptable and sat- 
isfactory manner. We know of nothing in his 
habits affecting unfavorably his title to confidence 
and we know of no reason why a Guarantee Bond 
in his behalf should not be issued. 

Dated at Kelso, Wash., the 24th day of April, 
1913. 

KELSO STATE BANK. 
By F.. M. CAROTHERS, Pres.,, 
(Officer’s name and title if corporation.) 
(Seal of Kelso State Bank of Kelso, Washington.) 
Exhibit ‘‘D,’”’ page 2. [48] 


vs. John P. Duke. Ta 


Exhibit ‘‘E.”’ 


(CORN 
Employer’s Expiration Notice. 
Fidelity Department. 
Renewal Division. 
FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND. 
Home Office, Fidelity Building. 
Baltimore, April 23, 1914. 
Kelso State Bank, 
Kelso, Wash. 
Dear Sir: 

We hereby notify you that Bond No. 13,601 for 
$25,000.00 issued by this Company on behalf of 
F. L. Stewart, in your employ as cashier, will ex- 
pire on the Ist day of May, 1914, next. 

The continuation premium, $62.50 should be paid 
on or before the date of expiration, otherwise the 
bond will lapse. Kindly have the certificate below 
filled in and signed and forward with remittance 
for premium to F. L. Stewart, Kelso, Wash., when 
the continuation receipt will be sent to you. 

Yours respectfully, 
EDWIN WAREFIELD, 
President. 
To Fidelity and Deposit Company of Maryland: 

This is to Certify, That since the issue of the 
above bond Mr. F. L. Stewart, has faithfully, hon- 
estly and punctually accounted to me for all money 
and property in his control or custody as my em- 
ployee, has always had proper securities and funds 
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on hand to balance his accounts, and is not now in 
default to me. 
Dated April 23, 1914. 
KELSO STATE BANK. 
Signed—F. M. CAROTHERS. 
(Signed) WALTER N. SMITH, 
Witness. 
(Corporate Seal Kelso State Bank.) [49] 


Exhibit “F.” 
(COPY) 


Employer’s Expiration Notice. 
Fidelity Department. 
Renewal Division. 


FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND. 
Home Office, Fidelity Building. 
Baltimore, Apr. 14, 1915. 
Kelso State Bank, 
Kelso, Wash. 
Dear Sir: 

We hereby notify you that Bond No. 13601 for 
$25,000.00 issued by this company on behalf of F. 
L. Stewart, in your employ as Cashier, will expire 
on the 1st day of May, 1915, next. 

The continuation premium, $62.50, should be paid 
on or before the date of expiration, otherwise the 
bond will lapse. Kindly have the certificate below 
filled in and signed and forward with remittance 
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for premium to F. L. Stewart, Agt., Kelso, Wash., 
when the continuation receipt will be sent to you. 
Yours respectfully, 
EDWIN WARFIELD, 
President. 
To Fidelity and Deposit Company of Maryland: 
THIS IS TO CERTIFY, That since the issue of 
the above bond Mr. F. L. Stewart, has faithfully, 
honestly and punctually accounted for all money 
and property in his control or custody as my em- 
ployee, has always had proper securities and funds 
on hand to balance his accounts, and is not now in 
default to me. 
Dated, April 20th, 1915. 
KELSO STATE BANK. 
Signed—F. W. CAROTHERS, 
President. [50] 


Exhibit ‘‘G.”’ 
(COPY) 
Employer’s Expiration Notice. 
Fidelity Department. 
Renewal Division. 
FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND. 
Home Office, Fidelity Building. 
Baltimore, April 11, 1916. 
Kelso State Bank, 
Kelso, Wn. 
Dear Sir: 
We hereby notify you that Bond No. 13601 for 
$25,000.00 issued by this company on behalf of F. 
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L. Stewart, in your employ as cashier, will expire 
on the 1st day of May, 1916, next. 

The continuation premium, $62.50, should be 
paid on or before the date of expiration, otherwise 
the bond will lapse. Kindly have the certificate 
below filled in and signed and forward with remit- 
tance for premium to F. L. Stewart, Agt., Kelso, 
Wash., when the continuation receipt will be sent to 
you. 

Yours respectfully, 
EDWIN WARFIELD, 
President. 
To Fidelity and Deposit Company of Maryland: 

THIS IS TO CERTIFY, That since the issue of 
the above bond Mr. F. L. Stewart, has faithfully, 
honestly and punctually accounted to me for all 
money and property in his control or custody as my 
employee, has always had proper securities and 
funds on hand to balance his accounts, and is not 
now in default to me. 

Dated, Apr. 29, 1916. 

KELSO STATE BANK. 
Signed—J. R. CATHIN, 
Vice-President. 
(Sgd.) E. A. KNIGHT. [51] 
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Exhibit ‘‘H.’’ 
(COPY) 
Employer’s Expiration Notice. 
Fidelity Department. 
Renewal Division. 


FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND. 
Home Office, Fidelity Building. 
Baltimore, April 9th, 1917. 
Kelso State Bank, — 
Kelso, Wash. 
Wear Sir: 

We hereby notify you that Bond No. 13601 for 
$25,000 issued by this company on behalf of F. L. 
Stewart, in your employ as cashier, will expire on 
the Ist day of May next. 

The continuation premium, $62.50, should be paid 
on or before the date of expiration, otherwise the 
bond will lapse. Kindly have the certificate below 
filled in and signed and forward with remittance 
for premium to F’. L. Stewart, Kelso, Wash., when 
the continuation receipt will be sent to you. 

Yours respectfully, 
EDWIN WARFIELD, 
President. 
To Fidelity and Deposit Company of Maryland: 

THIS IS TO CERTIFY, That since the issue of 
the above bond Mr. F. L. Stewart has faithfully, 
honestly and punctually accounted to me for all 
money and property in his control or custody as my 
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employee, has always had proper securities and 
funds on hand to balance his accounts, and is not 
now in default to me. 
Dated, April 12, 1917. 
KELSO STATE BANK, 
Signed—F, M. CAROTHERS, 
President. [52] 


Exhibit ‘‘T.’’ 
(COPY) 
Employer’s Expiration Notice. 
Fidelity Department. 
Renewal Division. 
‘FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND. 
Home Office, Fidelity Building. 
Baltimore, April 10th, 1918. 
Kelso State Bank, 
Kelso, Washington. 
Dear Sir: 

We hereby notify you that Bond No. 13601 for 
$25,000.00 issued by this company on behalf of F. 
L. Stewart, in your employ as cashier, will expire 
on the Ist day of May next. 

The continuation premium, $62.50, should be paid 
on or before the date of expiration, otherwise the 
bond will lapse. Kindly have the certificate below 
filled in and signed and forward with remittance 
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for premium to ——, when the continuation re- 
ceipt will be sent to you. 
Yours respectfully, 
EDWIN WARFIELD, 
President. 
4-20. 
To Fidelity and Deposit Company of Maryland: 
THIS IS TO CERTIFY, That since the issue of 
the above bond Mr. F. L. Stewart has faithfully, 
honestly and punctually accounted to me for all 
money and property in his control or custody as my 
employee, has always had proper securities and 
funds on hand to balance his accounts, and is not 
now in default to me. 
Dated, Apr. 15, 1918. 
KELSO STATE BANK. 
Signed—By F. M. CAROTHERS, 
President. [53] 


Exhibit ‘‘J.”’ 
(GOPY) 
Employer’s Expiration Notice. 
Fidelity Department. 
Renewal Division. 


FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND. 
Home Office, Fidelity Building. 
Baltimore, April 28, 1919. 
Kelso State Bank, 
Kelso, Wash. 
Dear Sir: 
We hereby notify you that Bond No. 13601 for 
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$25,000.00 issued by this company on behalf of F. 
L. Stewart, in your employ as cashier, will expire 
on the Ist day of May next. 

The continuation premium, $62.50, should be paid 
on or before the date of expiration, otherwise the 
bond will lapse. Kindly have the certificate below 
filed in and signed and forward with remittance 
for premium to Geo. F. Plamandon, Kelso, Wash., 
when the continuation receipt will be sent to you. 

Yours respectfully, 
EDWIN WARFIELD, 
President. 
To Fidelity and Deposit Company of Maryland: 

THIS IS TO CERTIFY, That since the issue of 
the above bond Mr. F. L. Stewart has faithfully, 
honestly and punctually accounted to me for all 
money and property in his control or custody as my 
employee, has always had proper securities and 
funds on hand to balance his accounts, and is not 
now in default to me. 

Dated, April 28, 1919. 

KELSO STATE BANK. 
Signed—By F. M. CAROTHERS, 
Pres. [54] 
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Exhibit “K.” 
(COPY) 


Employer’s Expiration Notice. 
Fidelity Department. 
Renewal Division. 
FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND. 
Home Office, Fidelity Building. 


Baltimore, 19—. 


Kelso State Bank, 
Kelso, Wash. 
Dear Sir: 

We hereby notify you that Bond No. 13601 for 
$25,000.00 issued by this company on behalf of F. 
L. Stewart, in your employ as cashier, will expire 
on the Ist day of May next. 

The continuation premium, $62.50, should be paid 
on or before the date of expiration, otherwise the 
bond will lapse. Sindly have the certificate below 
filled in and signed and forward with remittance 
for premium to Geo. F. Plamondon, Kelso, Wash., 
when the continuation receipt will be sent to you. 

Yours respectfully, 
EDWIN WARFIELD, 
President. 
To Fidelity and Deposit Company of Maryland: 

THIS IS TO CERTIFY, That since the issue of 
the above bond Mr. F. L. Stewart has faithfully, 
honestly and punctually accounted to me for all 
money and property in his control or custody as my 
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employee, has always had proper securities and 
funds on hand to balance his accounts, and is not 
now in default to me. 
Dated, Apr. 26, 1920. 
Signed—F. M. CAROTHERS, 
Pres. [955] — 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Mar. 8, 1922. KF. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [56] 


Stipulation Re Amendment of Answer. 


It is hereby stipulated by and between Messrs. 
Miller, Wilkinson and Miller, attorneys for plain- 
tiff in the above-entitled action, and Messrs. Grin- 
stead and Laube, attorneys for defendant in the 
above-entitled action, that defendant’s answer 
herein may be amended as follows: 

I. 

By inserting in line one on page 16 of said 
answer after the word ‘‘complaint’’ and before the 
word ‘‘defendant,”’ the following: ‘‘and as a seventh 
affirmative defense and for a setoff against said 
plaintiff.’’ 

IT. 

By striking out of said answer, paragraphs IX, 
X, XI, XII, XIII, XIV (erroneously numbered , 
XIX in said answer) and XV (erroneously num- 
bered XX in said answer), being the last nine lines 
of page 18 of said answer, all of pages 19, 20, 21 
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and the first thirteen lines of page 22 of said 
answer; and by inserting in lieu thereof the follow- 
ing paragraph LX: 

“That by reason of the premises, this defend- 
ant has a claim in the amount of Forty-six 
Thousand One Hundred and Sixty-three Dol- 
lars and Twenty-nine Cents ($46,163.29), as of 
the date of the execution of said depository 
bonds, against the Kelso State Bank and the 
plaintiff herein as successor of said bank, and 
said plaintiff as its successor is now indebted to 
this defendant in the full sum of Forty-six 
Thousand One Hundred and Sixty-three Dol- 
lars and Twenty-nine Cents ($46,163.29) as of 
the date of the execution of said depository 
bonds by said Kelso State Bank as principal 
and this defendant as surety in favor of said 
Linus Perry Brown, Treasurer of Cowlitz 
County, Washington; which sum this defend- 
ant is entitled to have set off against any 
judgment [57] which plaintiff might other- 
wise be entitled to recover herein.”’ 

III. 

And to strike out paragraphs II and III of the 
prayer of said answer on page 22 thereof, and insert 
in lieu thereof the following: 

II. That upon the trial of this action, this 
defendant be adjudged and declared to have a 
valid setoff against said plaintiff in the sum of 
Forty-six Thousand One Hundred and Sixty- 
three Dollars and ‘Twenty-nine Cents 
($46,163.29), or such portion thereof as will 
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equal the amount, if any, which plaintiff might 
otherwise be entitled to recover from this de- 
fendant. 

[II. That said setoff be without prejudice to 
the rights of this defendant to recover from 
plaintiff in the ordinary course of administra- 
tion of said Kelso State Bank or otherwise the 
balance which said plaintiff may owe this de- 
fendant over and above the amount of said set- 

off. ; 

That upon signing of this stipulation, said answer 
may be considered as amended accordingly without 
the necessity of filing a new answer herein, and the 
new matter herein deemed denied without the neces- 
sity of filing a reply. 

Dated this 7th day of July, 1922, 

MILLER, WILKINSON & MILLER, 
Attorneys for Plaintiff, 

GRINSTEAD & LAUBE, 
Attorneys for Defendant. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jul. 11,1922. FE. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [58] 


Reply. 

Comes now the plaintiff in the above-entitled mat; 
ter and for reply to the defendant’s answer filed 
herein admits, denies and alleges as follows: 

I. 
Replying to Paragraph V of the answer filed 
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herein this plaintiff denies that the extension of the 
bond referred to in said paragraph and denies that 
the continuations thereof were made in reliance upon 
or in consideration of statements made by the said 
Kelso State Bank to the defendant, and denies that 
any such statements were warranties of the facts 
contained therein. 

Replying to the first affirmative defense: 

ip 

This plaintiff denies each and every allegation 
therein contained except what is hereinafter ad- 
mitted to be true. 

II, 

The plaintiff admits Paragraphs I and IT of the 

first affirmative defense. 
ITI. 

The plaintiff admits Paragraph III of the first 
affirmative defense except this plaintiff denies that 
the defendant relied upon statements made in the 
application and denies that the defendant relied 
upon representations and warranties contained in 
the policies and applications as alleged in said para- 
graph. 

As a further reply to the first affirmative defense 
the plaintiff alleges: [59] 

I. 

That the bonds and extensions of bonds issued 
by the defendant to the said Kelso State Bank for 
the years 1917, 1918, 1919, 1920 and 1921 were issued 
in pursuance and in compliance with the laws of 
the State of Washington. 

ileli, 
That during all of the time mentioned and re- 
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ferred to in the Answer of the defendant the said 
F. L. Stewart was the cashier of the Kelso State 
Bank and owned and controlled a majority of the 
stock of the corporation and was in general charge 
of the affairs of the bank and the defendant was 
fully informed of the fact that Stewart owned and 
controlled the funds in the bank and was the general 
manager and in general charge of the bank and 
with such knowledge executed the bonds mentioned 
and referred to. 
tik 

That during the years 1916, 1917, 1918, 1919, 1920 
and 1921 and at the time the bonds and extensions 
of the bonds were issued during said years the de- 
fendant’s agent at Kelso was the assistant cashier 
and a regular employee in the Kelso State Bank 
and was fully informed of all of the conditions of 
the bank and its financial resources and liabilities. 

For reply to the second affirmative defense this 
plaintiff denies each and every allegation hereof. 

For reply to the third affirmative defense this 
plaintiff denies each and every allegation thereof. 

For reply to the fourth affirmative defense this 
plaintiff denies each and every allegation thereof. 
[60] 

For reply to the fifth affirmative defense this 
plaintiff denies each and every allegation thereof. 

For reply to the further answer and partial de- 
fense this plaintiff denies each and every allegation. 
thereof. 

For reply to the seventh further and separate 
answer this plaintiff alleges as follows: 
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if 
Plaintiff denies each and every allegation therein 
contained except what is hereinafter admitted to be 
ire, 
lite 
Plaintiff admits Paragraphs I, Il, II], IV and 
-VII thereof. 
Es 
For reply to Paragraph VIII of the seventh fur- 
ther and separate defense this plaintiff admits that 
the defendant filed its claim with the Supervisor 
of Banking on account of money paid to the county 
treasurer of Cowlitz County, Washington, for the 
sum of $46,163.29 .and the said sum was allowed 
and approved as a general claim on the 25th day 
of April, 1921, and further answering said para- 
graph this plaintiff alleges that a dividend of twenty 
(20%) per cent has been paid upon said claim 
and accepted by the defendant. 
JI 
Answering Paragraph IX this plaintiff admits 
that the defendant has a general claim for $46,- 
163.29, which has been approved and stands as an 
approved claim with the officers in charge of liqui- 
dating the affairs of the bank. [61] 
We 
For reply to Paragraphs X, XI, XTI, XJTII, XTV 
and XV of the seventh further and separate defense 
this plaintiff admits that an action is now pending 
in the United States District Court of the District 
of Oregon between the parties set forth in said par- 
agraphs of defendant’s answer and that the plead- 
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ings in said cause set forth the claims of the re- 
spective parties, but this plaintiff denies that said 
action in any manner affects the rights of the parties 
to this action. 

WHEREFORE plaintiff demands judgment as 
prayed for in the complaint. 

MILLER, WILKINSON & MILLER, 
Attorneys for Plaintiff. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Apr. 17, 1922. F. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [62] 


Stipulation Waiving Jury Trial. 

IT IS HEREBY STIPULATED and agreed be- 
tween the attorneys for the respective parties in the 
above-entitled matter that a jury for the trial of 
this cause shall be waived and this cause tried be- 
fore the Court without a jury, giving to the Court 
full. and complete jurisdiction to try this cause 
without a jury and to make findings of fact and 
conclusions of law and to enter judgment therein 
as fully and completely as if a jury had been called 
to try the issues submitted to them. 

MILLER, WILKINSON & MILLER, 
Attorneys for Plaintiff. 

GRINSTEAD & LAUBEH, 
Attorneys for Defendant. 

[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Oct. 23, 1922. KF. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [63] 
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Decision on the Merits. 
Filed February 23, 1923. 
MILLER, WILKINSON & MILLER, for Plaintiff. 


GRINSTEAD & LAUBE, THOMAS E. DAVIS, 
Esq., for Defendant. 

CUSHMAN, D. J.—T. H. Adams, a Special Dep- 
uty Supervisor of Banking in the State of Wash- 
ington, he being a citizen of the State of Washing- 
ton, sued the defendant, a Maryland corporation, 
upon two of its bonds given the Kelso State Bank to 
secure the bank against loss sustained by it on ac- 
count of the dishonesty of its cashier. 

After removal of the cause from the State court 
to this court, the defendant demurred on the ground 
that plaintiff had no legal capacity to sue and that 
there was a defect of parties plaintiff. Plaintiff 
confessed the demurrer and the present plaintiff, 
John P. Duke, Supervisor of Banking of the State 
of Washington, liquidating the Kelso State Bank, 
was substituted as plaintiff. 

There is no allegation in the record as to his 
citizenship, but section 10809, Remington’s Com- 
piled Statutes of Washington, 1922, provides: [64] 

‘‘The director of taxation and examination 
shall appoint and deputize an assistant director, 
to be known as the supervisor of banking, who 
shall have charge and supervision of the divi- 
sion of banking, and shall have power, with the 
approval of the director, to appoint and employ 
such deputies, examiners, inspectors, and cleri- 
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cal and other assistants as may be necessary to 
carry on the work of the division. No person 
shall be eligible to appointment, as, or hold the 
office of, supervisor of banking, unless he is, 
and for at least two years prior to his appoint- 
ment has been, a citizen of this state, and has 
had practical experience in banking, trust com- 
pany, or building and loan company business, 
nor if he is interested in any bank, trust com- 
pany, or building and loan association, as a di- 
rector, officer, or stockholder.”’ 

In the absence of any showing to the contrary, in 
view of the foregoing and the fact that this Court 
takes judicial notice of the statutes of the state 
where it is held, and the presumption of the regu- 
larity of official action, the court concludes that 
this constitutes the equivalent of an allegation in 
the record of plaintiff’s citizenship as that of the 
State of Washington. 

Under the foregoing section, the supervisor of 
banking and not the director of taxation is the 
proper party plaintiff. 

Duke vs. Johnson, 22 Wash. Dee. 486, Duke vs. 
Bolster, 23 Wash. Dee, 27. 

By written stipulation, a jury was waived in this 
case and the cause tried to the court. 

It is alleged that the bank became insolvent in 
March, 1921, and the Supervisor of Banking in 
Washington took possession. 

The first bond, given in 19138, was conditioned for 
the reimbursement of the bank for such pecuniary 
loss as it might sustain by reason of any dishonest 
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act or acts of the cashier, and continued in force 
until May, 1920, when a new bond for one year 
was given indemnifying the bank for any fraud, 
dishonesty, forgery, theft, embezzlement, or wrong- 
ful abstraction of the cashier. It is alleged that, 
by reason of certain described dishonest and fraud- 
ulent acts of the cashier during the years 1915 to 
1921, inclusive, [65] the bank lost in amounts ex- 
ceeding, in the aggregate, $25,000—that being the 
amount for which the bonds were written. 

The defendant, by its answer, avers that the Su- 
pervisor of Banking took possession of the bank 
and its assets and is the officer in charge of its 
liquidation. Defendant sets up the affirmative de- 
fense that certain statements made upon the part 
of the bank, upon which the bonds were given and 
upon which the renewals of the first bond were 
made, were untrue; were relied upon by the de- 
fendant and that, but for them, the bonds would 
not have been given or the renewals made. 

When the original bond was written by defend- 
ant’s predecessor, certain questions were pro- 
pounded to the bank and the bank made answer 
thereto. Among these, were the following: 

‘*12. (a) Has applicant always faithfully, hon- 
estly and punctually accounted to 
you for all moneys and property 
heretofore under his control or cus- 
tody as your employee? (a) Yes. 

(b) Are applicant’s accounts at this date 
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in every respect correct and proper 
securities, property and funds on 
hand to balance his accounts? 
(b) Yes.” 
In 1918, the following certificate was given de- 
fendant upon the part of the bank: 

‘Tt is agreed that the information previously 
furnished by the undersigned to the American 
Bonding Company, of Baltimore, Maryland, re- 
garding the above-named Employee, his duties 
and employment and the supervision exercised 
over the work and acts of the Employee, shall be 
warranties and shall constitute the basis of and 
form part of the Bond, or any continuation or 
continuations thereof, that may be issued by 
FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND to the undersigned in behalf of 
the Employee whose application appears above. 

‘‘As Employer the undersigned certifies and 
warrants that the Employee has always faith- 
fully, honestly, and punctually accounted for 
all money and property in his custody or under 
his control, and has performed his duties in an 
acceptable and satisfactory manner. We know 
of nothing in his habits affecting unfavorably 
his title to confidence and we know no reason 
why a Guarantee Bond in his behalf should not 
be issued. 
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“Dated at Kelso, Wash., the 24th day of 
April, 1918. [66] 
KELSO STATE BANK. 
By F. M. CAROTHERS, 
Pres. 
(Officer’s name and title if corporation.) ’’ 
(Seal of Kelso State Bank of Kelso, Washington.) 
It is alleged that renewals of the bond, made in 
1914 to 1919, were made upon certificates signed by 
either the President or Vice-President of the bank, 
reading: 
“To Fidelity and Deposit Company of Maryland: 
THIS IS TO CERTIFY, That since the issue of 
the above bond Mr. F. L. Stewart has faithfully, 
honestly and punctually accounted to me for all 
money and property in his control or custody as my 
Employee, has always had proper securities and 
funds on hand to balance his accounts, and is not 
now in default to me. 
Dated April 23, 1914. 
KELSO STATE BANK, 
F. M. CAROTHERS, 
Pres. 
(S¢d.) WALTER N. SMITH, 
Witness. ”’ 
and that the bond given in May, 1920, was given 
upon a like certificate. 
The bond first given contained the following pro- 
visions: 
‘That there shall be a complete inspection of 
the accounts and books of the Employee on be- 
half of the Employer at least once in every 
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twelve months from the date of this bond, such 
inspection to include examination of all cash 
and securities of which the Employee shall have 
custody or charge’’; 

It is further averred: 

cc * * * That said alleged dishonest and 
fraudulent acts are stated in said complaint to 
consist of the giving and renewal of certain notes 
stated in said complaint during said years above 
mentioned, and this defendant alleges on infor- 
mation and belief that during all of said times 
said notes were in the possession of said Kelso 
State Bank, and were kept in the proper files 
of said bank and were at all times open to in- 
spection by the officers of said bank, and that 
said bank and the officers thereof knew, during 
the years 1915, 1916, 1917, 1918, 1919, 1920 
and 1921, of said notes, and had access to same; 
and if there was any fraud or dishonesty in 
connection with the taking of said notes or the 
renewal of the same, said fraud or dishonesty 
would have been discovered by said bank and by 
sald officers of said bank, had said officers com- 
plied with the warranties and representations 
contained in the applications hereinbefore men- 
tioned, and in the statements contained in the 
certificates hereinbefore mentioned.”’ 

Plaintiff, by his reply, denies that defendant re- 
lied, in giving the bonds, upon such statements 
made in the certificates [67] or upon the recital in 
the bonds and avers that the extensions from 1917 
to May, 1920, and the bond of May 1, 1920, were 
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issued in compliance with the laws of the State of 
Washington, and avers that the cashier owned and 
controlled the affairs of the bank and was in general 
charge of its affairs at all times in question, of 
which fact the defendant was well informed. That, 
during the years 1916 to 1921, the defendant’s agent 
at Kelso was the assistant cashier of such bank and 
was fully informed of all the conditions of the bank. 

The further affirmative defense is set up that the 
cashier, during the period covered by the bonds, re- 
peatedly borrowed money upon his personal notes 
and under his trade name of Kelso Farm Company, 
without previous consent thereto by the Board of 
Directors of the bank; that the officers and directors 
of the bank knew of his having done this and did not 
report it to the defendant, nor obtain its consent; 
that such acts were in violation of law and of the 
bonds. The allegations of this defense are de- 
nied by plaintiff. 

As a further affirmative defense, defendant avers 
that the cashier, with the knowledge of the bank, 
engaged in speculative enterprises and became 
financially embarrassed through such ventures; that 
the bank failed to give the defendant notice thereof 
and that, if the defendant had been so notified, it 
would have cancelled its bond. Plaintiff denies 
the allegations of this defense. 

The further affirmative defense is made that the 
bond given in 1913 provided: 

“That if, without previous notice to and con- 
sent of the Company thereto, in writing, the 
Employer shall continue the Employee in its 
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employment, after having become aware of 
any act which may be made the basis of any 
claim hereunder, or make any settlement with 
the Employee for any loss hereunder, or do 
any act whereby the liability of the Employee 
to the Employer is changed in any material 
respect, this bond shall be null and void, both 
as to any existing or future liabilities here- 
under, and any wilful misstatement or supres- 
sion of facts in any claim made hereunder 
shall render this bond void from the begin- 
ning.’ [68] 
and that issued in 1920: 

‘If the Employer shall sustain any loss that 
might be made the basis of a claim hereunder, 
and shall settle or compromise such loss with 
the Employee without first securing the con- 
sent of the Surety to such settlement or com- 
promise, this bond shall thereupon become 
void from the beginning.”’ 

That the bank violated these provisions of the 
bonds by, on May 26, 1919, making a settlement with 
the cashier with knowledge of all the transactions 
upon which this suit is based; that the settlement 
was made without notice to defendant and without 
its consent and that the cashier thereafter continued 
in its employ without notice to, or the consent or 
knowledge of the defendant. Plantiff denies this 
. allegation. . 

A further affirmative defense alleges that th 
bond first given provided: 
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‘That if the Employer shall at any time 
hold concurrently with this bond, or represent 
to the Company in any statement to it, that it 
does or will at any time hold concurrently with 
this bond, any other bond or guarantee of se- 
curity from or on behalf of the Employee, the 
Employer shall be entitled, in the event of loss 
as hereinbefore stated, to claim hereunder only 
such proportion of the loss as the amount cov- 
ered by this bond bears to the whole amount of 
security carried, or so stated as carried or to be 
carried on the Employee’s behalf, whether the 
Employer shall be able to reimburse itself from 
such other bond or guarantee so carried or 
stated to be carried, or not, or whether the 
same has been allowed to lapse or not’’; 

That the bank held, after May 26, 1916, a written 
guarantee of security, same being the cashier’s 
guarantee of notes and mortgages held by the bank 
up to $50,000. The allegations of this defense are 
denied by plaintiff in his reply. 

A further defense and setoff is asserted because 
of $46,163.29 paid by the defendant to the treasurer 
of Cowlitz County on account of bonds of the 
defendant given the county treasurer to secure him 
for moneys deposited in the bank. No right acrued 
to defendant because of this transaction that can be 
asserted in the present suit upon its bond. [69] 

Under these issues and the evidence, upon the 
part of the defendant it is first contended that there 
can be no judgment against the defendant, other 
than that, by setoff, the indebtedness of the bank 
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to the defendant is reduced because of items here 
found against the defendant. 

The statutes of the State of Washington relat- 
ing to counterclaims and setoffs are: 

“The counterclaim mentioned in the preced- 
ing section must be one existing in favor of 
a defendant, and against a plaintiff between 
whom a several judgment might be had in the 
action, and arising out of one of the following 
causes of action: 

‘1. A cause of action arising out of the 
contract, or transaction set forth in the ecom- 
plaint, as the foundation of the plaintiff’s 
claim, or connected with the subject of the ae- 
tion; 

‘2. In an action arising on contract, any 
other cause of action arising also on contract, 
and existing at the commencement of the ac- 
tion.”’ (Sec. 265, Rem. Comp. Stats. 1922.) 

“The defendant in a civil action upon a con- 
tract expressed or implied, may set off any 
demand of a like nature against the plaintiff 
in interest, which existed and belonged to him 
at the time of the commencement of the suit. 
And in all such actions, other than upon a ne- 
gotiable promissory note or bill of exchange, 
negotiated in good faith and without notice 
before due, which -has been assigned to the 
plaintiff, he may also set off a demand of a like 
nature existing against the person to whom he 
was originally liable, or any assignee prior to 
the plaintiff, of such contract, provided such 
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demand existed at the time of the assignment 
thereof, and belonging to the defendant in 
good faith, before notice of such assignment, 
and was such a demand as might have been set 
off against such person to whom he was origin- 
ally lable, or such assignee while the contract 
belonged to him.” (See. 266, Rem. Comp. 
Sits, 1922.) 

The claim of setoff in the instant case is based 
upon the assigned claim of the county treasurer to 
the defendant, made after the closing of the bank. 
This defendant was also surety for the bank to the 
county treasurer for any loss of public funds de- 
posited which the county might sustain. Follow- 
ing the closing of the bank, the defendant paid the 
county treasurer $46,163.29 and took an assignment 
of the claim of the latter. The company presented 
the claim to the liquidating officer of the bank, 
based on the assignment, the claim was approved, 
and twenty per cent dividend has been paid on the 
claim. [70] 

The present suit is an action upon the bond of 
Stewart, the cashier, securing the bank against his 
dishonest acts. 

It is not deemed necessary to determine whether 
the present suit is one to recover upon a contract 
or for a tort; nor to determine, if upon a tort, the 
effect it would have on defendant’s right to setoff; 
nor will the Court consider the effect of defendant’s 
right to interpose the equitable right of setoff in an 
action at law; nor consider the effect or application 
to the present suit of those Washington cases hold- 
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ing that, when a corporation becomes insolvent, all 
of its assets become a trust fund for the benefit of 
all of its creditors; nor is it necessary to consider 
whether the inception of defendant’s right is fixed 
by the date of its payment to the county treasurer 
upon its bond, or relates back to the time of the 
giving of that bond. It will be sufficient to say 
that such equities as are with the defendant are, 
obviously, not of the strongest character, for de- 
fendant is asking to pay two of its debts by paying 
one of them. This it might be permitted to do if 
the question was solely one between the defendant 
and the bank. 

While the bond given by the defendant to secure 
the county treasurer for moneys deposited by him 
in the bank was expressly required for the security 
of the depositor, it is to be clearly inferred that 
the bond upon which suit is here brought was to 
secure the bank depositors, generally, including the 
county treasurer for his deposits. In equity, there 
would be no right to setoff the amount paid on the 
former bond against the amount due on the latter, 
because of the prejudice it would work to those for 
whose protection the latter bond was in part at 
least required. 

Defendant further contends: 

‘‘That the obligations sued on here constitute 
contracts valid at common law and that they 
were not written under, pursuant to or in com- 
plianece with any statutory law whatever.’’ 

The Banking Act of 1917 provides: [71] 
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‘‘The board or directors of each bank and 
trust company shall require its active officers 
and employees and such other officers as they 
shall designate, each to give a surety company 
bond, in such sum as the board shall specify and 
the state bank examiner shall approve, condi- 
tioned for the faithful and honest discharge of 
his duties and for the faithful application of all 
moneys, funds and valuables which shall come 
into his possession, or under his control.’’ 
(Sec. 3239, Rem. Comp. Stats. 1922.) 

The following eases cited do not support the 
contention for the reason that the bonds in these 
eases were held enforceable in spite of the provi- 
sions therein contained, outside of, or at variance 
with the statute: 

U.S. vs. Hodson, 10 Wall. 395; 
Stephenson vs. Monmouth Min. & Mfg. Co., 84 

Fed. 114; 

Puget Sound State Bank vs. Gallucci, 82 

Wash. 445; 

i RR. A. TON oi, 

Section 777, Remington’s Compiled Statutes, 
1922, provides: 

‘“No bond required by law, and intended as 
such bond, shall be void for want of form or 
substance, recital, or condition; nor shall the 
principal or surety on such account be dis- 
charged, but all the parties thereto shall be 
held and bound to the full extent contemplated 
by the law requiring the same, to the amount 
specified in such bond. In all actions on such 
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defective bond, the plaintiff may state its legal 
effect in the same manner as though it were 
a perfect bond.’’ (p. 5595.) 

There is no substantial difference between the 
conditions of the bonds sued on in the present 
case and the conditions required by the statute. 
Although the first bond was given before the en- 
actment of the statute, it is clear that it was 
treated by the parties to it, after that enactment, 
in continuing the bond in force, as a compliance 
with the statute. 

Defendant further contends: 

‘‘That the bank, long prior to the losses com- 
plained of here, had breached the warranties in 
consideration of which these common law obli- 
gations of the defendant were executed, and 
that therefore, by the terms of the bonds them- 
selves, there is no liability here on any of the 
items claimed.”’ 

Having held both bonds the equivalent of statu- 
tory bonds, after the Washington enactment of 
1917, consideration of the question of breach of 
warranty appears unnecessary, but it is not meant 
to [72] concede that a breach of warranty has 
been shown. 

The statute of 1917 prohibits the loaning of 
money to officers of the bank without authority 
from the Board of Directors, its language being 
as follows: : 

‘‘No bank or trust company shall, nor shall 
any officer or employee thereof on behalf of 
such corporation, directly or indirectly, loan 
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any sum of money to any director, officer or 
employee of such corporation, unless a resolu- 
tion authorizing the same and approved by 
a majority of the directors, at a meeting at 
which no director, officer or employee to whom 
the loan is to be made shall be present, shall 
be entered in the corporate minutes. 

“Every director and officer of any bank or 
trust company who shall borrow or shall know- 
ingly permit any of its directors, officers or 
employees to borrow, any of its funds in an 
excessive amount or in violation of the pro- 
visions of this section, shall be personally lable 
for any loss or damage which the corporation, 
its shareholders or any person may sustain 
in consequence thereof, and shall also be guilty 
of a felony.”’ (Sec. 3259, Rem. Comp. Stats. 
of Wash. 1922.) 

It is argued that a breach of warranty is 
shown because the certificates given upon the re- 
newal were not in fact true and, because of the 
failure to notify the defendant of Stewart’s dis- 
honest acts. If it be conceded that the President 
and Vice-president had authority to give the cer- 
tificates for the bank, yet no fraud is shown to 
have entered into the statements contained therein. 
The formal certificates already quoted, provide: 
“To Fidelity and Deposit Company of Maryland: 

THIS IS TO CERTIFY, That since the issue 
of the above bond Mr. F. L. Stewart has faithfully, 
honestly and punctually accounted to me for all 
money and property in his control or custody as 
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my Employee, has always had proper securities 
and funds on hand to balance his accounts, and is 
not now in default to me. 

Dated April 23, 1914. 

KELSO STATE BANK, 

F, M. CAROTHERS, 
Pres. 

(Sgd.) WALTER N. SMITH, 
Witness. ”’ 

While the directors and other officers of the 
bank may have negligently performed their duty (a 
question not to be considered or determined in this 
suit), there is no evidence of fraud on [73] their 
part, or intentional concealment from the defend- 
ant of any material fact. 

It is clear that the certificate is not one of facts 
of a definite or specific nature. It is primarily 
made up of conclusions, and those partly of law, 
and the fact that the certifying officer was mis- 
taken will not defeat recovery. These certificates 
do not amount to a warranty. The only reason- 
able interpretation to be put upon the certificate 
is that the officer certifying believed to be true 
the facts represented. To give it the effect of a 
warranty would be to hold that the bank had un- 
derwritten its own security. Even if the power to 
give such a warranty after the Act of 1917 were 
conceded in the case of such a bond, yet to so hold 
would be wholly unreasonable. If it were so un- 
derstood, the defendant would have taken, at the 
same time, a release from liability for prior trans- 
actions. That it did not do so shows that it under- 
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stood the statements of the certifying officer as 
representations by the latter of his belief based upon 
such knowledge ag he then had. 
American Surety Co. vs. Pauly (No. 2) 170 
ec. 173- 
2 Fidelity & Deposit Co. vs. Courtney, 186 U.S. 
342 ; 
Title Guaranty & Surety Co. vs. Nichols, 224 
U.S. 346; 
Remington vs. Fidelity & Deposit Co., 27 
Wash. 429. 

In Guarantee Co. vs. Mechanics ete. Co. (183 
U. S. 402), the bank’s books showed understated 
liability of the teller and also showed amounts ex- 
tracted from bills receivable, both of which ‘facts 
could have been detected by a trial balance or com- 
parison of the books kept by the teller and the indi- 
vidual ledger kept by another. The bank was held 
to a charge of laches. 

This case is not in point for the reason that, in 
the instant case, Stewart’s fraud was extraneous, 
in the main, at least to the books and records of 
the bank. 

Roberts vs. Washington National Bank (11 Wash. 
550 at 558) [74] and Poultry Producers Union 
vs. Wiliams (58 Wash. 64 at 69), are distinguish- 
able from the present case in the same way as 
Guarantee Co. vs. Mechanics’ ete. Co. (supra). 

It is further contended 

‘That in none of the items claimed has the 
bank sustained any loss because of dishonesty 
on the part of Mr. Stewart, the cashier’’; and 
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‘‘That each and all of the matters and things 
complained of were ratified by the Kelso State 
Bank.’’ 

The evidence showed the bank insolvent for 
years and during the times of the transactions in 
question. This fact Mr. Stewart must have known 
and it further showed that there was no resolution 
by the Board of Directors authorizing or approv- 
ing the loans in question. It is clearly shown that 
the cashier, Stewart, dominated the bank; that it 
and its policy and management were almost en- 
tirely controlled by him and that the officers of 
the bank had confidence in him. It does not ap- 
pear that, in view of these circumstances, an ordi- 
nary examination of the books and affairs of the 
bank would have disclosed the nature or extent 
of the dishonest practices and transactions. The 
dishonesty of Stewart on these transactions was not 
shown by the books, alone, but, to be comprehended, 
required knowledge only to be otherwise obtained. 
The directors not having been shown to possess 
such knowledge, no ratification is shown. 

First National Bank of Pullman vs. Gaddis (31 
Wash. 596) and Roberts vs. Washington National 
Bank (11 Wash. 550), as understood by me, do 
not hold otherwise. 

In the matter of ratification and the kindred 
doctrine of estoppel, no two cases can be exactly, 
alike. Each depends upon its own circumstances. 
In these two Washington cases there is nothing to 
show such dominating control of the bank by the 
bonded officer as Stewart is shown to have exer- 
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cised. ‘Both of these cases were decided prior to 

the Act of 1917 providing punishment for an officer 

borrowing without authority of the directors. [75] 
State vs. Larson, 19 Wash. Dec., p. 148. 

In view of this statute and the fact that the 
bank was at all times in question insolvent, coupled 
with the material interest of Stewart in the va- 
rious enterprises to which the bank’s money was 
loaned and the at least very questionable solvency 
of such enterprises and the consequently very 
doubtful value of the paper taken, there is no room 
to indulge the presumption that the loans were 
made in the exercise of any honest judgment on 
Stewart’s part. None of the other questions raised 
and argued—all of which have been considered— 
change in any way the conclusion reached. This 
leaves for consideration the items and the amount 
thereof for which plaintiff is entitled to recover. 

Recovery will be allowed on account of the bank’s 
loss in the matter of the four Shepherd notes, for 
which Stewart took credit, in the amount of $3,200. 
Reeovery will also be allowed on account of the 
bank’s loss in the matter of the Northwest Trans- 
portation Company’s transactions, in the amount 
of $5,854.78. Recovery will be allowed on account 
of the bank’s loss in the matter of the Kruse notes 
in the amount of $4,880. The reporter’s notes, 
page 78, recite: 

‘‘Other side (referring to cage book of Stew- 
art) there is a credit, F. L. Stewart, under 
title of Individual deposits, in Stewart’s hand- 
writing, $1,880.”’ 
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This is evidently the reporter’s mistake and 
should be $4,880. 

Recovery will be allowed on account of the bank’s 
loss in the matter of the so-called Fisk ‘‘dummy’’ 
note, in the amount of $6,250. Recovery will be 
allowed on account of the bank’s loss on the Phil- 
lips notes, in the amount of $4,050. Stewart re- 
ceived $67.90 at one time and $38.70 at another as 
commission on account of policies of life insurance 
taken out by Phillips and placed with the bank as 
security for certain notes. If all of the Phillips’ 
transactions are treated as tainted because of Stew- 
art’s interest and profit, doubtless recovery on ac- 
count of these items should be allowed, but there 
were Phillips notes that appear to have been paid. 
The [76] policies of insurance were, presumably, 
good collateral and, being one of the instances 
where something was really done to protect the 
bank, no recovery will be allowed because of these 
two items claimed. 

Recovery will be allowed on account of the bank’s 
loss in the matter of the Kelso Farm Company, 
in the sum of $5,950. Recovery will be allowed 
because of the bank’s loss on the Richter warrants, 
in the amount of $2,000. The fact that Stewart 
was an administrator of the estate owning the 
warrants which he sold to the bank and took credit 
personally does not by reason of the fact of his, 
breach of trust as administrator take this item out 
of those transactions for which the defendant is 
liable. It may have been double dishonesty on 
Stewart’s part, but in it was included his dishon- 
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esty as cashier, for, when. he, as cashier for the 
bank, took from himself, as administrator of the 
estate, warrants of the estate and gave himself 
personal credit, his dishonest act as cashier was 
the necessary conduit for the conveyance of the 
value of the property from the estate to Stewart. 
Or, if it be considered that Stewart stole the war- 
rants from the estate and sold them to the bank, 
Stewart, as cashier, was dishonest when he bought 
stolen property, particularly when he availed him- 
self of the proceeds. 

The total amounts above allowed exceeding the 
amount of the bond, render it unnecessary to con- 
sider further items of loss claimed. Whether in- 
terest should be allowed and, if so, from what date, 
will be considered upon the signing of the judg- 
ment. [77] 


Defendant’s Proposed Findings. 


Comes now the above-named defendant and pro- 
poses the attached findings of fact and conclusions 
of law in this case and requests that the Court 
adopt said findings as the findings of the Court. 

GRINSTEAD, LAUBE & LAUGHLIN, 
And THOMAS E. DAVIS, 
Attorneys for Defendant. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Apr. 2, 1923. F. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [78] 
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Findings of Fact and Conclusions of Law. 


This cause coming on to be heard on the 24th 
day of October, 1922, before Honorable Edward E. 
Cushman, District Judge, sitting without a jury, 
a jury having been expressly waived by written 
stipulation of the parties, filed herein, the plaintiff 
appearing by his attorneys, Messrs. Miiler, Wilkin- 
son & Miller and the defendant apearing by its at- 
torneys, Grinstead & Laube and Thomas E. Davis, 
and witnesses having been sworn and testified on 
behalf of the plaintiff and the defendant and said 
case having been submitted to the Court and by the 
Court taken under advisement, and written briefs 
having been furnished the Court by respective 
counsel herein, the Court, being fully advised in 
the premises, makes the following: 

FINDINGS OF FACT. 
z, 

That the Kelso State Bank was at all times men- 
tioned in the complaint of plaintiff a corporation 
organized under the laws of the State of Washing- 
ton, engaged in the general banking business at 
Kelso, Washington, and that F. L. Stewart was at 
all times mentioned in said complaint the cashier 
of said bank. 

II. 

That ‘said Kelso State Bank became insolvent 
and was closed [79] by the banking department 
of the State of Washington on the seventeenth day 
of March, 1921. That plaintiff is the supervisor 
of banking of the State of Washington and is, and 


vs. John P. Duke. 109 


-since said seventeenth day of March, 1921, has 
been, in charge of administering the assets of the 
said bank, and that plaintiff is, and at all times 
mentioned herein was, a citizen of the State of 
Washington. 
[ Allowed. ] 
S00, 

That the defendant is, and at all times mentioned 
in plaintiff’s complaint was, a corporation organ- 
ized and existing under the laws of the State of 
Maryland and a citizen of said state authorized 
to do and doing business in the State of Washing- 
ton as a surety company. 

[D.] 
IV. 

That, on the twenty-seventh day of April, 1911, 
F. L. Stewart, as principal, and the American 
Bonding Company of Baltimore, as surety, exe- 
cuted a certain bond to the Kelso State Bank, con- 
ditioned that said American Bonding Company, as 
surety, and said F, L. Stewart, as principal, would 
reimburse said Kelso State Bank for any pecuniary 
loss which it might suffer by reason of the dishonest 
acts of the said F. L. Stewart. That said bond 
was executed by said American Bonding Company 
in reliance upon certain statements furnished by 
said Kelso State Bank to said company, a copy of 
which statements is attached to defendant’s an- 
swer herein as Exhibit ‘‘C.’’ That said bond so 
executed by said bonding company was annually 
renewed and continued in force until the first day 
of May, 1913, at which time the defendant herein, 
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having purchased all of the assets and assumed all 
of the liabilities of the American Bonding Com- 
pany and having succeeded to the interests of said 
American Bonding Company on the twenty-fourth 
day of April, 1913, executed a certain bond effec- 
tive from May 1, 1913, in the penal sum of twenty- 
five thousand and No/100 [80] ($285,000.00) 
Dollars in favor of the Kelso State Bank. That 
said bond was furnished upon the written agree- 
ment of said Kelso State Bank that the intorma- 
tion previously furnished by said Kelso State Bank 
to the American Bonding ‘Company regarding said 
F. L. Stewart, his duties and employment and the 
supervision exercised over the work and accounts 
of said F. L. Stewart should be warranties and 
form a part of any bond executed to said Kelso 
State Bank covering said F. L. Stewart and of any 
continuation thereof. That a true copy of said 
gereement is attached to defendant’s answer herein 
as Exhibit ‘‘D’’ and the original is in evidence. 
That said bond, executed by the defendant on the 
twenty-fourth day of April, 1913, was annually 
renewed and was kept in force until the first day 
of May, 1920. That each of said renewals was 
made pursuant to a certificate of said Kelso State 
Bank, copies of which are attached to defendant’s 
answer herein as Exhibits “‘H,”’ “Hy” °G,” “Higa 
“I” and ‘J.’’ That, on April 26th, 1920, said 
defendant, as surety, and said F. L. Stewart, as 
principal, executed and delivered to the Kelso 
State Bank a certain bond, a copy of which is 
attached to defendant’s answer as Exhibit ‘‘B.’’ 
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That said bond, dated April 26, 1920, was exe- 
cuted in reliance upon a certain certificate of said 
Kelso State ‘Bank, dated April 26th, 1920, a copy 
of which is attached to defendant’s answer herein 
and marked Exhibit ‘‘K.’’ 

[D.] 
V. 

That, on or about the ninth day of June, 1921, 
the plaintiff filed a claim with the defendant on 
account of alleged wrongful acts of said F. L. Stew- 
art, listing in said claim, forty-nine (49) separate 
transactions wherein the Kelso State Bank claimed 
to have suffered loss by reason of dishonest acts of 
said cashier, aggregating the sum of Fifty-four 
Thousand Three Hundred Ninety-four and 97/100 
($54,394.97) Dollars, 

[A.] [81] 
VI. 

That, during the trial of this case, all of the 
items on which claim was made either were waived 
or there was no evidence introduced to support 
the same, except those hereinafter mentioned: 

One note executed by Frank Shepard to the 
Kelso State Bank, which entered the Bank 
April 23, 1920, in the amount of $1,000.00. 

One note executed by Frank Shepard to the 
Kelso State Bank, which entered the Bank 
July 19, 1920, in the amount of $1,000.00. 

One note executed by Frank Shepard to the 
Kelso State Bank, which entered the Bank 
August 13, 1920, in the amount of $1,000.00. 
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One note executed by Frank Shepard to the 
Kelso State Bank, which entered the Bank 
August 13, 1920, in the amount of $1,000.00. 

One note executed by the Northwest Transpor- 
tation Company, which entered the Bank April 
3, 1920, in the amount of $2,500.00. 

One note executed by the Northwest Transporta- 
tion Company, which entered the Bank Sep- 
tember 1, 1920, in the amount of $2,104.78. 

One note executed by the Northwest Transporta- 
tion Company, which entered the Bank March 
10, 1921, in the amount of $450.00. 

One note executed by the Northwest Transporta- 
tion Company, which entered the Bank March 
10, 1921, in the amount of $800.00. 

One note executed by Fritz Kruse, which en- 
tered the Bank September 10, 1920, in the 
amount of $4,880.00. 

One note, referred to as the Fisk (dummy note), 
which entered the Bank January 19, 1921, in 
the amount of $6,250.00, on which claim was 
made in the claim filed and in the complaint 
for the sum of $5,000.00. 

One note of H. D. Phillips, which entered the 
Bank March 20, 1918, in the amount of 
$1,500.00. 

One note of H. D. Phillips, which entered the 
Bank March 20, 1918, in the amount of 
$1,500.00. ‘ 

One note of H. D. Phillips, which entered the 
Bank March 20, 1918, in the amount of $550.00. 

One note of H. D. Phillips, which entered the 
Bank April 11, 1918, in the amount of $500.00. 
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One note executed by the Kelso Farm Company, 
dated January 12, 1921, in the amount of 
$2,200.00. [82] 

One note executed by the Kelso Farm Company, 
which entered the Bank February 15, 1921, in 
the amount of $3,750.00. 

[A.] 

VIL. 

That, in addition to the notes mentioned in the 
foregoing paragraph, the plaintiff, in his complaint, 
sought recovery against the defendant for the sum 
of Two Thousand and No/100 ($2,000.00) Dollars 
on account of transactions arising out of certain 
warrants alleged to have been taken from the 
Richter estate, of which F. L. Stewart was admin- 
istrator. That no claim was made on account of 
the loss arising out of these warrants prior to 
the filing of plaintiff’s complaint herein. 

[A.] 

VIII. 

That the bond, in force at the time of the alleged 
loss on account of said Richter estate warrants, 
contained the following provisions: 

‘*In the event of death of the employee (F’. L. 
Stewart) during the term of this bond, or his 
suspension, dismissal or retirement from the 

_ service of the employer during the said term, 
this bond shall thereupon terminate without 
any action on the part of the surety. The 
right to make a claim hereunder shall cease 
at the end of six (6) months after the termi- 
nation, expiration or cancellation of this bond. 

Upon discovery by the employer of any dis- 
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honest act on the part of the employee, the 
employer shall, at the earliest practicable 
moment and, at all events, not later than five 
(5) days after such discovery, give written 
notice thereof to the surety at its home office. 
Affirmative proof of loss under oath, together 
with full particulars of such loss, shall be 
filed with the Surety at its home office within 
three (3) months after such discovery. Legal 
proceedings for recovery hereunder may not 
be brought until three (3) months have elapsed 
after such proof of loss has been filed with the 
Surety.”’ 
IDS. 

That F. L. Stewart, cashier of said Kelso State 
Bank, disappeared or committed suicide on the 
17th day of March, 1921. That plaintiff’s com- 
plaint was not filed and no notice was given to 
said Surety of any claim on account of the loss in 
connection ‘[83] with the Richter estate war- 
rants until October 28, 1921. That plaintiff was 
aware of the loss on account of these warrants 
more than three (3) months prior to said twenty- 
eighth day of October, 1921. 

xe 

That the four (4) notes of Frank Shepard, in 
the amount of One Thousand and No/100 
($1,000.00) Dollars each, hereinbefore mentioned, 
were executed under the following conditions: 

Mr. Shepard had purchased from Mr. Stewart 
an undivided one-half (44) interest in a certain 
steamboat known as the Steamer “Olympia,” giv- 
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ing fourteen (14) notes in the principal sum of 
One Thousand and No/100 ($1,000.00) Dollans 
each in payment thereof, which notes were made 
payable to the Kelso State Bank and entered the 
Bank on March 5, 1920. That six (6) of said 
notes, in the amount of One Thousand and No/100 
($1,000.00) Dollars each, were discounted by said 
Kelso State Bank with the United States National 
Bank of Portland. That, as said notes so dis- 
counted with the United States National Bank of 
Portland became due, Frank Shepard failed to 
pay the same and said F. L. Stewart executed his 
checks in the amount of One Thousand and No/100 
($1,000.00) Dollars each to said United States Na- 
tional Bank in payment of said notes. That, upon 
executing said checks, said F. L. Stewart sent the 
same to said Frank Shepard in Portland and Frank 
Shepard, pursuant to instructions of F. L. Stew- 
art, took said checks to the United States National 
Bank and paid said notes, Shepard paying the 
interest. That, thereupon, said Frank Shepard 
executed four (4) notes in the sum of One Thou- 
sand and No/100 ($1,000.00) Dollars each, pay- 
able to the Kelso State Bank, and forwarded the 
same to said Bank, and the proceeds thereof were 
deposited to the account of F. L. Stewart to reim- 
burse him for the amount which he had paid the 
United States National Bank. That said new 
notes are the notes above [84] mentioned and 
entered the Bank on the date above mentioned. 
[A.] 
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Or. 

That said new notes so executed by said Shep- 
ard were thereafter renewed by said Kelso State 
Bank and, at the time said Bank closed, there re- 
mained in said bank notes executed by Frank 
Shepard in the sum of Four Thousand and No/100 
($4,000.00) Dollars. That plaintiff herein, settled 
with said Frank Shepard for the sum of twenty 
(20) cents on the dollar and surrendered the notes 
remaining in said bank at the time it closed to 
said Shepard as fully paid. That Shepard was 
worth over $50,000 at the time of the execution of 
the notes, and there is no evidence as to his finan- 
cial condition at the time said settlement was 
made or that it was impossible or impracticable to 
collect from him in full for the notes which re- 
mained in the Kelso State Bank at the time it 
closed. 

[D.] 
XII. ; 

That the Northwest Transportation Company 
note for Twenty-five hundred and No/100 
($2,500.00) Dollars, dated April 3, 1920, was a 
note executed by the Northwest Transportation 
Co., to F. L. Stewart for a loan which Mr. Stewart 
made said transportation company. That said note 
was discounted by Mr. Stewart with the Kelso 
State Bank and the proceeds were deposited in 
the account of Mr. Stewart in said bank. The- 
Northwest Transportation Company note of Sep- 
tember 1, 1920, was a note for Five Thousand and 
No/100 ($5,000.00) Dollars executed by the North- 
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west Transportation Company to the Kelso State 
Bank, the proceeds of which, in excess of Twenty- 
one Hundred Four and 78/100 ($2104.78) Dollars, 
were used in paying insurance, interest and reve- 
nue stamps. The sum of Twenty-one Hundred 
Four and 78/100 ($2104.78) Dollars was deposited 
to the credit of F. L. Stewart. Prior to the time 
this note was executed, F. L. Stewart had paid 
debts of the Northwest Transportation Company 
amounting to more than the amount deposited to 
his credit out of the proceeds of said note. [85] 
CON 

That the two items of March 10, 1921, for Four 
Hundred Fifty and No/100 ($450.00) Dollars and 
Eight Hundred and No/100 ($800.00) Dollars, re- 
spectively, were items deposited to the credit of 
F. L. Stewart out of the proceeds of a Twelve 
Hundred Fifty and No/100 ($1250.00) Dollars 
note executed by the Northwest ‘Transportation 
Company to the Kelso State Bank. On January 
19, 1921, F. L. Stewart deposited the sum of Twelve 
Hundred Fifty and No/100 ($1250.00) Dollars to 
the credit of the Northwest Transportation Com- 
pany, and the note for Twelve Hundred Fifty and 
No/100 ($1250.00) was given to reimburse him for 
the amount of such deposit. 

[A.] 
XIV. 

That all of the Northwest Transportation Com- 
pany notes, except the note of March 10, 1921, were 
renewed at various times, interest was collected on 
the same and the same were kept at all times in 
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their regular place in the files of the Kelso State 
Bank. That the assistant cashier and other officers 
of the Bank knew of said notes and that the North- 
west Transportation Company was borrowing from 
said Kelso State Bank and ratified said loans. 
[A. except last sentence. | 
a 
That all of the notes executed by the Northwest 
Transportation Company were secured by a chattel 
mortgage on a steamboat, which chattel mortgage 
plaintiff foreclosed. The mortgaged property was 
sold at execution sale and the proceeds of said 
sale were received and retained by plaintiff. 
OWE 
That, on September 10, 1920, Fritz Kruse executed 
a note to the Kelso State Bank in the sum of Five 
Thousand and No/100 (($5,000.00) Dollars, of 
which amount Forty-Eight Hundred Eighty and 
No/100 ($4,880.00) Dollars was deposited to the 
credit of [86] F. L. Stewart. That this note 
was later returned to Fritz Kruse as paid. That, 
thereafter, Fritz Kruse executed two (2) notes to 
the Kelso State Bank in the sum of Twenty-Five 
Hundred and No/100 ($2,500.00) Dollars each, 
which notes were in the Bank at the time the Bank 
closed. That no claim has been made on account of 
the two (2) notes last above mentioned. 
[D.] 
DOV OE, 
That, on January 19, 1921, F. L. Stewart placed 
a note, which was not executed but in lieu of ex- 
ecution contained the notation ‘‘to be signed by T. 
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P. Fisk,’’ in the Kelso State Bank. That said note 
in the amount of Sixty-Two Hundred Fifty and 
No/100 ($6,250.00) Dollars and of the proceeds 
thereof, the sum of Five Thousand and No/100 ($5,- 
000.00) Dollars was credited to the account of F. L. 
Stewart, and the sum of Twelve Hundred Fifty and 
No/100 ($1,250.00) Dollars was used in payment 
of a note held by the Bank previously executed 
by the Northwest Transportation Company. That 
said note had attached to it a certain contract 
entered into between F. L. Stewart, T. P. Fisk 
and other parties, on which contract F. L. Stewart 
had advanced for T. P. Fisk’s benefit the sum of 
Sixty-Two Hundred Fifty and No/100 ($6,250.00) 
Dollars, and said T. P. Fisk had agreed that he 
would sign said note to said Kelso State Bank for 
said Sixty-Two Hundred Fifty and No/100 ($6,250.- 
00) Dollars if it embodied the terms of said contract 
which was attached thereto. That said note was not 
signed by T. P. Fisk prior to the time said Bank 
closed. That, in the claim filed with the defendant 
herein, and in the pleadings herein, claim is made 
against the defendant on account of this transaction 
for the sum of Five Thousand and No/100 ($5,000.- 
00) Dollars. 
[D.] 
eV ILI. 

That, in March, 1918, one H. D. Phillips pur- 
chased a farm from F. L. Stewart, and in partial 
payment thereof executed two [87] (2) notes in 
the sum of Fifteen Hundred and No/100 ($1,500.00) 
Dollars each. These notes passed into the Kelso 
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State Bank and the proceeds thereof were used in 
payment of a cash item which was initiated on 
March 11, 1918. And on March 20, 1918, said Phil- 
lips executed a note for Five Hundred Fifty and 
No/100 ($550.00) Dollars to the Kelso State Bank, 
of which amount Fifty and No/100 ($50.00) Dollars 
was credited to the account of F. L. Stewart. On 
Apri 11, 1918, said Phillips executed a note to the 
Kelso State Bank in the sum of Fifteen Hundred 
and No/100 ($1,500.00) Dollars, of which amount 
Five Hundred and No/100 ($500.00) Dollars was 
eredited to the account of F. L. Stewart. That 
the notes executed by said Phillips were secured by 
a mortgage on said farm purchased by Phillips 
from Stewart. 
[A. except last sentence. ] 
IOS 

That the Kelso Farm Company was a trade 
name under which F. L. Stewart was operating a 
farm owned by him. That, on January 12, 1921, 
FH. L. Stewart borrowed from the Kelso State Bank 
Twenty-Two Hundred and No/100 ($2,200.00) Dol- 
lars on a note executed by said Kelso Farm Com- 
pany, which note was carried as a cash item until 
February 18, 1921, when it passed into the records 
of the Bank. That, on February 15, 1921, the 
Kelso Farm Company executed a note to the Bank 
in the sum of Thirty-seven Hundred Fifty and 
No/100 ($3,750.00) Dollars, which amount was cred- 
ited to the account of F. L. Stewart in said Bank. 
That, on January 11, 1921, the Board of Directors 
of the Kelso State Bank authorized a loan to 
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F. L. Stewart in the amount of Six Thousand and 
No/100 ($6,000.00) Dollars, and there was no loan 
made to him or note of his placed in said Bank 
after said date, except said two notes of the Kelso 
Farm Company. 
[Allowed except last sentence. | 
XX. 

That, in all of the transactions between F. L. 
Stewart and [88] (2) notes in the sum of Fifteen 
Hundred and No/1l00 ($1,500.00) Dollars each. 
These notes passed into the Kelso State Bank and 
the proceeds thereof were used in payment of a 
eash item which was initiated on March 11, 1918. 
And on March 20, 1918, said Phillips executed a 
note for Five Hundred Fifty and No/100 ($550.00) 
Dollars to the Kelso State Bank, of which amount 
Fifty and No/100 ($50.00) Dollars was credited to 
the account of F. L. Stewart. On April 11, 1918, 
said Phillips executed a note to the Kelso State 
Bank in the sum of Fifteen Hundred and No/100 
($1,500.00) Dollars, of which amount Five Hundred 
and No/100 ($500.00) Dollars was credited to the 
account of F. L. Stewart. 

[A. except last sentence. ] 
AGE 

That the Kelso Farm Company was a trade name 
under which F. L. Stewart was operating a farm 
vwned by him. That, on January 12, 1921, F. &. 
Stewart borrowed from the Kelso State Bank 
Twenty-Two Hundred and No/100 ($2,200.00) Dol- 
lars on a note executed by said Kelso Farm 
‘Company, which note was carried as a cash item 


122 Fidelity & Deposit Company of Maryland 


until February 18, 1921, when it passed into the 
records of the bank. That, on February 15, 1921, 
the Kelso Farm Company executed a note to the 
bank in the sum of Thirty-Seven Hundred Fifty 
and No/100 ($3,750.00) Dollars, which amount was 
credited to the account of F. L. Stewart in said 
bank. That on January 11, 1921, the Board of 
Directors of the Kelso State Bank authorized a 
loan to F. L. Stewart in the amount of Six Thou- 
sand and No/100 ($6,000.00) Dollars, and there was 
no loan made to him or note of his placed in said 
bank after said date, except said two notes of the 
Kelso Farm Company. 
[Allowed except last sentence. | 
XX, 

That, in all of the transactions between F. L. 
Stewart and [89] the Kelso State Bank, relative 
to the notes and items hereinbefore mentioned, there 
was no attempt on the part of F. L. Stewart to 
deceive or mislead the officers of the Kelso State 
Bank or to conceal the records of the transactions. 
That, in every one of said transactions, the records 
of the Kelso State Bank clearly showed the exact 
nature of the transactions. That all of said trans- 
actions were known to the assistant cashier of the 
bank and to the other officers. That all of said 
notes were posted in the discount register by the 
assistant cashier of the bank, who was the son- 
in-law of the president of the bank. That said 
bank always dealt with said notes as its own, col- 
lected interest on the same, accepted renewals of 
the same when they became due, and plaintiff, after 
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taking possession of said bank, settled with 
Frank Shepard on the notes he had made, and 
foreclosed the chattel mortgage given to secure the 
notes of the Northwest Transportation Company. 
That the Bank Examiner of the State of Washing- 
ton knew that the bank held the notes of Frank 
Shepard, the Northwest Transportation Company, 
Fritz Kruse and H. D. Phillips and had at various 
times criticised loans to these parties. 
[D.] 
XXII. 

That the directors of said Bank, from time 
to time, and officers of the bank, other than F. L. 
Stewart, borrowed money from said bank for a 
period of many years without any formal resolu- 
tion of the Board of Directors authorizing said 
loans. That said F. L. Stewart, for many years 
prior to the seventeenth day of March, 1921, had 
personally borrowed money from said bank at vari- 
ous times on his individual notes, of which fact 
the directors had full knowledge, and that said 
loans were repaid by him to said bank, and that 
there was never any resolution of the Board of 
Directors authorizing said loans, except said 
resolution of January 11, 1921. That said 
F. L. Stewart had many times, [90] previ- 
ous to the loans herein mentioned, to the Kelso 
Farm Company, borrowed money from said bank 
on notes executed in the name of said Kelso Farm 
Company without any formal authorization by the 
Board of Directors, and repaid said loans, of all 
of which the directors had full knowledge. 

[D.] 
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XXIT. 

That no notice was ever given to the defendant, 
prior to the closing of said Kelso State Bank, rela- 
tive to any of the transactions alleged in plain- 
tiff’s complaint herein, and said defendant was 
never notified of the transactions relative to certain 
warrants belonging to the Richter estate on which 
claim is based in plaintiff’s complaint, in the sum 
of Two Thousand and No/100 ($2,000.00) Dollars, 
prior to the filing of said complaint. 

[D.] 
DROS BNE 

That there is no evidence that said F. L. Stewart 
ever withdrew any of the money credited to his 
account in the Kelso State Bank from said bank, 
or that he ever profited by any of the transactions 
mentioned in plaintiff’s complaint. 

[D.] 
XXIV. 

That, prior to the time said Kelso State Bank 
closed, the defendant, as surety, and the Kelso State 
Bank, as principal, executed two certain depository 
bonds in the penal sums of Forty Thousand and 
No/100 ($40,000.00) Dollars, and Ten Thousand and 
No/100 ($10,000.00) Dollars, respectively, to Linus 
Perry Brown, as County Treasurer of Cowlitz 
County, Washington, to secure deposits of county 
funds made by said county treasurer in said Kelso 
State Bank. That, at the time said bank closed, 
said Linus Perry Brown had on deposit in said 
bank the sum of Sixty-Four Thousand Four Hun- 
dred Sixty and 96/100 ($64,460.96) Dollars, of 
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which sum Forty-Six Thousand One Hundred Sixty- 
Three and 29/100 ($46,163.29) Dollars was secured 
by said depository bonds executed by said defend- 
ant, as surety, and said Kelso State Bank, [91] 
as principal; that the defendant was obliged to pay 
and did pay said county treasurer said sum of 
Forty-Six Thousand One Hundred Sixty-Three and 
29/100 ($46,163.29) Dollars, and that no part of 
this sum has been paid said defendant by the 
Kelso State Bank, except dividends amounting to 
twenty (20%) per cent, and that there is a balance 
due and owing from said Kelso State Bank and 
from the plaintiff herein as supervisor of banking 
in charge of and liquidating said Kelso State Bank 
to the defendant of Thirty-Nine Thousand Nine 
Hundred Thirty and 63/100 ($39,930.63) Dollars. 
[A. in place of Pliffs. VIII] 
Og 

That the statements made to the defendant and 
to its predecessors in interest by said Kelso State 
Bank, for the purpose of securing the fidelity bonds 
on which this suit is brought, were not true, and the 
promissory warranties contained in the said state- 
ments were breached by said Kelso State Bank, 
in that the securities were not inventoried every 
week by some officer other than said F. L. Stewart, 
as agreed, notice was not given to the defendant in 
accordance with the provisions of the bonds executed 
by said defendant and the annual renewal certifi- 
cates given by said Kelso State Bank for the pur- 
pose of obtaining renewals of said bonds, were 
false. 


[D.] 
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Done in open court this 
1923. 


) 


Judge. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Apr. 2, 1923. F. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [92] 


From the foregoing findings of fact, the Court 
makes the following 


CONCLUSIONS OF LAW. 
I. 

That the plaintiff is not entitled to recover from 
the defendant any sum or sums whatsoever, and the 
defendant is entitled to have plaintiff’s complaint 
dismissed and to recover its costs and disbursements 
herein. 

[D.] 
II. 

That, as to any amounts which plaintiff might 
otherwise be entitled to recover, the defendant is 
entitled to have setoff against the indebtedness 
which the plaintiff owes it on account of the de- 
pository bonds mentioned in the Findings of Fact. 

[D.] 

Done in open court this —— day of ——, A. D. 

1923. 


y 
Judge. [93] 
The foregoing proposed findings of fact and con- 
clusions of law were duly presented to and con- 
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sidered by the court prior to the signing of the 
findings of fact and conclusions of law in favor 
of the plaintiff. Defendant’s counsel at the time 
duly excepted to the Court’s refusal to adopt the 
proposed findings in favor of defendant, and ex- 
ception to said ruling is hereby allowed the defend- 
ant. 

Done in open court this 
1923. 


day of March, A. D. 


Judge. [94] 


Findings of Fact and Conclusions of Law. 

This cause coming on to be heard on the 24th 
day of October, 1922, before Honorable Edward E. 
Cushman, District Judge, sitting without a jury, a 
jury having been expressly waived by written stipu- 
lation of the parties, filed herein, the plaintiff ap- 
pearing by his attorneys, Messrs. Miller, Wilkinson 
& Miller, and the defendant appearing by 
its attorneys, Grinstead & Laube and Thomas E. 
Davis, and witnesses having been sworn and testified 
on behalf of the plaintiff and the defendant and said 
case having been submitted to the Court and by the 
Court taken under advisement, and written briefs 
having been furnished the Court by respective coun- 
sel herein, the Court, being fully advised in the 
premises, makes the following 


FINDINGS OF FACT. 
f, 
That the Kelso State Bank was at all times men- 
tioned in the complaint of plaintiff a corporation 
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organized under the laws of the State of Washing- 
ton, engaged in the general banking business at 
Kelso, Washington, and that F. L. Stewart was at 
all times mentioned in said complaint the Cashier 
of said bank. | 

II. 

That said Kelso State Bank became insolvent and 
was closed by [95] the banking department of 
the State of Washington on the seventeenth day of 
March, 1921. That plaintiff is the supervisor of 
banking of the State of Washington and is, and 
since said seventeenth day of March, 1921, has been, 
in charge of administering the assets of the said 
bank, and that plaintiff is, and at all times men- 
tioned herein was, a citizen of the State of Wash- 
ington. 

ITT. 

That the defendant is, and at all times mentioned 
in plaintiff’s complaint was, a corporation organized 
and existing under the laws of the State of Mary- 
land and a citizen of said state authorized to do and 
doing business in the State of Washington as a 
surety company. 

IV. 

That, on the twenty-seventh day of April, 1911, 
the American Bonding Company of Baltimore ex- 
ecuted and delivered to the Kelso State Bank its 
bond conditioned that said Bonding Company, as 
surety, and F. L. Stewart, as principal, would reim- 
burse the Kelso State Bank for any pecuniary loss 
which the bank might suffer by reason of the dis- 
honest acts of said F. L. Stewart while acting as 
cashier of said bank; that said bond was continued 
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in force until the fourteenth day of April, 1918, 
when this defendant executed and delivered to the 
Kelso State Bank Bond No. 886,520 for the sum of 
Twenty-five Thousand and No/100 ($25,000.00) Dol- 
lars guaranteeing the Kelso State Bank for pecuni- 
ary loss of money, securities or other personal prop- 
erty sustained by any dishonest act or acts com- 
mitted by the said F. L. Stewart as cashier of the 
said Kelso State Bank; that such guarantee bond 
was accepted by the Kelso State Bank as a guar- 
antee against loss sustained by the dishonest acts of 
the said F. L. Stewart as such cashier. 
V. 

That, at the expiration of the said bond No. 
886,520 mentioned and referred to, it was annually 
renewed and continued in force [96] until the 
first day of May, 1920, and on said first day of May, 
1920, Bond No. 886,520-A was issued to the said 
Kelso State Bank indemnifying the Kelso State 
Bank for any fraud, dishonesty, forgery, theft, em- 
bezzlement or wrongful abstraction of F. L. Stewart 
while in the employ of the said Kelso State Bank as 
such cashier, said bond covering the period of one 
year from the first day of May, 1920. 

VL. 

That, on or about the ninth day of June, 1921, the 
plaintiff filed a claim with the defendant on ac- 
count of alleged wrongful acts of said F. L. Stewart, 
listing in said claim forty-nine (49) separate trans- 
actions wherein the Kelso State Bank claimed to 
have suffered loss by reason of. dishonest acts of 
said cashier, aggregating the sum of Fifty-four 
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Thousand Three Hundred Ninety-four and 97/100 
($54,394.97) Dollars. 
VII. 

That, during the trial of this case, all of the items 
on which claim was made either were waived or 
there was no evidence introduced to support the 
same, except those hereinafter mentioned: 

One note executed by Frank Shepard to the Kelso 
State Bank, which entered the bank April 23, 
1920, in the amount of $1000.00. 

One note executed by Frank Shepard to the Kelso 
State Bank, which entered the bank July 19, 
1920, in the amount of $1000.00. 

One note executed by Frank Shepard to the Kelso 
State Bank, which entered the bank August 13, 
1920, in the amount of $1000.00. 

One note executed by Frank Shepard to the Kelso 
State Bank, which entered the bank August 18, 
1920, in the amount of $1000.00. 

One note executed by the Northwest Transporta- 
tion Company, which entered the bank April 3, 
1920, in the amount of $2500.00. 

One note executed by the Northwest Transporta- 
tion Company, which entered the bank Sep- 
tember 1, 1920, in the amount of $2104.78. [97] 

One note executed by the Northwest Transporta- 
tion Company, which entered the bank March 
10, 1921, in the amount of $450.00. 

One note executed by the Northwest Transporta-+ 
tion Company, which entered the bank March 
10, 1921, in the amount of $800.00. 

One note executed by Fritz Kruse, which entered 
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the bank September 10, 1920, in the amount of 
$4880.00. 

One note, referred to as the Fisk (dummy note), 
which entered the bank January 19, 1921, in the 
amount of $6250.00, on which claim was made 
in the claim filed and in the complaint for the 
sum of $5000.00. 

One note of H. D. Phillips, which entered the 
bank March 20, 1918, in the amount of $1500.00. 

One note of H. D. Phillips, which entered the 
bank March 20, 1918, in the amount of $1500.00. 

One note of H. D. Phillips, which entered the 
bank March 20, 1918, in the amount of $550.00. 

One note of H. D. Phillips, which entered the 
bank April 11, 1918, in the amount of $500.00. 

One note executed by the Kelso Farm Company, — 
dated January 12, 1921, in the amount of 
$2200.00. 

One note executed by the Kelso Farm Company, 
which entered the bank February 15, 1921, in 
the amount of $3750.00. 

WAU, 

That, in addition to the notes mentioned in the 
foregoing paragraph, the plaintiff, in his complaint, 
sought recovery against the defendant for the sum 
of Two Thousand and No/100 ($2000.00) Dollars 
on account of transactions arising out of certain 
warrants alleged to have been taken from the Richter 
estate, of which F. L. Stewart was administrator; 
that no claim was made on account of the loss aris- 
ing out of these warrants prior to the filing of 
plaintiff’s complaint herein. 
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IX. 

That by reason of the dishonest, illegal and fraud- 
ulent acts of said F. L. Stewart during the year 
1920, and while Bond No. 886,520 was in force and 
while said F. L. Stewart was the Cashier of said 
Kelso State Bank the bank suffered a pecuniary 
loss of money and [98] securities as follows: 

Through notes given by Frank Shepard to the 
said F. L. Stewart and discounted by the said F. L. 
Stewart while Cashier of the said Kelso State Bank, 
said notes growing out of a transaction in which 
Stewart and Shepard were jointly interested, and 
the bank thereby losing through the dishonest and 
illegal acts of said F. L. Stewart, the sum of Thirty- 
two Hundred and No/100 ($3200.00) Dollars. 

OS 

That the four (4) notes of Frank Shepard, in the 
amount of One Thousand and No/100 ($1000.00) 
Dollars each, hereinbefore mentioned, were executed 
under the following conditions: 

Mr. Shepard had purchased from Mr. Stewart an 
undivided one-half (44) interest in a certain steam- 
boat known as the steamer ‘‘Olympia,’’ giving 
fourteen (14) notes in the principal sum of One 
Thousand and No/100 ($1000.00) Dollars each in 
payment thereof, which notes were made payable to 
the Kelso State Bank and entered the bank on 
March 5, 1920. That six (6) of said notes, in the 
amount of One Thousand and No/100 ($1000.00) 
Dollars each, were discounted by said Kelso State 
Bank with the United States National Bank of 
Portland. That, as said notes so discounted with 
the United States National Bank of Portland be- 
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came due, Frank Shepard failed to pay the same and 
said F. L. Stewart executed his checks in the 
amount of One Thousand and No/100 ($1000.00) 
Dollars each to said United States National Bank in 
payment of said notes. That, upon executing said 
ehecks, said F. L. Stewart sent the same to said 
Frank Shepard in Portland and Frank Shepard, 
pursuant to instructions of F. L. Stewart, took said 
checks to the United States National Bank and paid 
said notes, Shepard paying the interest. That, 
thereupon, said Frank Shepard executed four (4) 
notes in the sum of One Thousand and No/100 
($1000.00) Dollars each, payable to the Kelso State 
Bank, and forwarded the same to said bank, and 
the proceeds thereof were deposited to the account of 
F. L. Stewart to [99] reimburse him for the 
amount which he had paid the United States 
National Bank. That said new notes are the notes 
above Mentioned. and entered the Bank on the 
dates above mentioned. 
2xIL. 

That said bank suffered the loss of the sum of 
Five Thousand Eight Hundred Fifty-four and 
78/100 ($5854.78) Dollars on account of notes given 
by the Northwest Transportation Company to the 
said F. L. Stewart and by him discounted to the 
Kelso State Bank, said notes being issued by the 
Northwest Transportation Company, a corporation 
in which said F. L. Stewart was financially inter- 
ested and was one of the incorporators and general 
manager, and the said Kelso State Bank by reason 
of the dishonesty of said F. L. Stewart in said mat- 
ter suffered a loss of said sum of Five Thousand 
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Eight Hundred Fifty-four and 78/100 ($5854.78) 
Dollars. 
Solr, 

That the Northwest Transportation Company 
note for Twenty-five Hundred and No/100 
($2500.00) Dollars, dated April 3, 1920, was a note 
executed by the Northwest Transportation Co. to 
F. L. Stewart for a loan which Mr. Stewart made 
said Transportation Company. ‘That said note was 
discounted by Mr. Stewart with the Kelso State 
Bank and the proceeds were deposited in the account 
of Mr. Stewart in said Bank. The Northwest 
Transportation Company note of September 1, 1920, 
was a note for Five Thousand and No/100 ($5000.00) 
Dollars executed by the Northwest Transportation 
Company to the Kelso State Bank, the proceeds of 
which, in excess of Twenty-one Hundred Four and 
78/100 ($2104.78) Dollars, were used in paying 
insurance, interest and revenue stamps. The sum 
of Twenty-one Hundred Four and 78/100 ($2104.78) 
Dollars was deposited to the credit of F. L. Stewart. 
Prior to the time this note was executed, F. L. 
Stewart had paid debts of the Northwest Trans- 
portation Company amounting to more than the 
amount deposited to his credit out of the proceeds 
of said note. The two items of March [100] 10, 
1921, for Four Hundred Fifty and No/100 ($450.00) 
Dollars and Eight Hundred and No/100 ($800.00) 
Dollars, respectively, were items deposited to the 
credit of F. L. Stewart out of the proceeds of a 
Twelve Hundred Fifty and No/100 ($1250.00) Dol- 
lars note executed by the Northwest Transportation 
Company to the Kelso State Bank. On January 
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19, 1921, F. L. Stewart deposited the sum of Twelve 
Hundred Fifty and No/100 ($1250.00) Dollars to 
the credit of the Northwest Transportation Com- 
pany, and the note for Twelve Hundred Fifty and 
No/100 ($1250.00) Dollars was given to reimburse 
him for the amount of such deposit. All of the 
Northwest Transportation Company notes, except 
the note of March 10, 1921, were renewed at various 
times, interest was collected on the same and the 
same were kept at all times in their regular place 
in the files of the Kelso State Bank. 
SG BUE 

That during said year of 1920 while said bond 
was still in force and while said F. L. Stewart was 
cashier of said bank, the bank suffered a loss 
through a pretended loan made to Fritz Kruse, 
the proceeds of said note going to said F. L. 
Stewart and the bank thereby suffered a_ loss 
through the fraudulent and illegal acts of said F. L. 
Stewart of the sum of Forty-eight Hundred Highty 
and No/100 ($4880.00) Dollars. 

XIV. 

That, on January 19, 1921, while bond No. 
886,520-A was in force said EF’. L. Stewart was the 
eashier of said bank the bank suffered a loss in the 
sum of Sixty-two Hundred Fifty and No/100 
($6250.00) Dollars, of which amount Five Thousand 
and No/100 ($5000.00) Dollars was taken by said 
F. L. Stewart from the bank and used in a private en- 
terprise entered into between him and T. P. Fisk 
and the other Twelve Hundred Fifty and No/100 
($1250.00) Dollars going to pay a private debt of 
said F. L. Stewart, the bank losing the whole sum 
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of said Sixty-two Hundred Fifty and [101] No/100 
($6250.00) Dollars through the dishonest and illegal 
acts of said F. L. Stewart. There being no re- 
covery asked on account of this Twelve Hundred 
Fifty and No/100 ($1250.00) Dollars, it is disal- 
lowed. 

Dey 

That the Kelso Farm Company was a trade name 
under which F. L. Stewart was operating a farm 
owned by him. That, on January 12, 1921, F. L. 
Stewart borrowed from the Kelso State Bank 
Twenty-two Hundred and No/100 ($2200.00) Dol- 
lars on a note executed by said Kelso Farm Com- 
pany, which note was carried as a cash item until 
February 18, 1921, when it passed into the records 
of the bank. That, on February 15, 1921, the Kelso 
Farm Company executed a note to the bank in the 
sum of Thirty-seven Hundred Fifty and No/100 
($3750.00) Dollars, which amount was credited to 
the account of F. L. Stewart in said bank. 

Dey I. 

That during the year 1918 and while bond No. 
886,520 was in force and while F. L. Stewart was 
cashier of said bank, the bank suffered a loss of the 
sum of Four Thousand Fifty and No/100 ($4050.00) 
Dollars through notes given by H. D. Phillips to 
said F. L. Stewart and by him discounted to the 
bank, said notes growing out of a private transac- 
tion entered into between Phillips and Stewart, the 
bank losing the said sum of Four Thousand Fifty 
and No/100 ($4050.00) Dollars through the fraud 
and dishonesty of the said F. L. Stewart. 
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XVII. 

That, in March, 1918, said H. D. Phillips pur- 
chased a farm from F. L. Stewart, and in partial 
payment thereof executed two (2) notes in the sum 
of Fifteen Hundred and No/100 ($1500.00) Dollars 
each. These notes passed into the Kelso State 

Bank and the proceeds thereof were used in pay- 
ment of a cash item which was initiated on March 
J1, 1918. And on March 20, 1918, said Phillips 
[102] executed a note for Five Hundred Fifty 
and No/100 ($550.00) Dollars to the Kelso State 
Bank, of which amount Fifty and No/100 ($50.00) 
Dollars was credited to the account of F. L. Stew- 
art. On April 11, 1918, said Phillips executed a 
note to the Kelso State Bank in the sum of Fifteen 
Hundred and No/100 ($1500.00) Dollars, of which 
amount Five Hundred and No/100 ($500.00) Dol- 
lars was credited to the account of EF’. L. Stewart. 

XVITP. 

That during the year 1921, while bond No. 886,- 
520-A was in force and said F. L. Stewart was 
cashier, the bank suffered a loss of Two Thousand 
and No/100 ($2,000.00) Dollars by reason of cer- 
tain warrants belonging to the Richter estate, being 
illegally transferred to the bank and the said F. L. 
Stewart withdrawing the sum of Two Thousand 
and No/100 ($2000.00) Dollars on account thereof, 
the bank being forced to return the warrants there- 
by losing the sum of Two Thousand and No/100 
($2000.00) Dollars through the dishonesty and 
fraud and illegal acts of the said F. L. Stewart. 
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DGIEX., 

That the total amount of loss suffered by the said 
Kelso State Bank through the dishonest, fraudulent 
and illegal acts of the said F. L. Stewart while the 
bonds mentioned were in force and while said F. L. 
Stewart was cashier exceeds the sum of Twenty-five 
Thousand and No/100 ($25,000.00) Dollars. 

IXUXS. 

That, prior to the time said Kelso State Bank 
closed, the defendant, as surety, and the Kelso 
State Bank, as principal, executed two certain de- 
pository bonds in the penal sums of Forty Thou- 
sand and No/100 ($40,000.00) Dollars, and Ten 
Thousand and No/100 ($10,000.00) Dollars, re- 
spectively, to Linus Perry Brown, as county treas- 
urer, of Cowlitz County, Washington, to secure de- 
posits of county funds made by said county 
treasurer in said Kelso State Bank. That, at the 
time said bank closed, said Linus Perry [103] 
Brown as County ‘Treasurer of said Cowlitz 
County had on deposit in said bank the sum of 
Sixty-four Thousand Four Hundred Sixty and 
96/100 ($64,460.96) Dollars, of which sum Forty- 
six Thousand One Hundred Sixty-three and 29/100 
($46,163.29) Dollars was secured by said depository 
bonds executed by said defendant, as surety, and 
said Kelso State Bank, as principal; that the de- 
fendant was obliged to pay and did pay said county 
treasurer said sum of Forty-six Thousand One 
Hundred Sixty-three and 29/100 ($46,163.29) Dol- 
lars, and that no part of this sum has been paid 
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said defendant by the Kelso State Bank, except 
dividends amounting to twenty (20%) per cent. 
Dated this 6th day of April, A. D. 1923. 
EDWARD E. CUSHMAN, 
Judge. [104] 


From the foregoing findings of fact the Court 

makes the following 
CONCLUSIONS OF LAW. 

That the loss sustained by the Kelso State Bank as 
mentioned in the findings of fact was due to the dis- 
honest, fraudulent and illegal acts of the said F. L. 
Stewart and within the provisions of the bonds, 
and that plaintiff is entitled to recover a judgment 
against the defendant in the sum of Twenty-five 
Thousand and No/100 (25,000.00) Dollars and in- 
terest, thereon from the ninth day of September, 
A. D. 1921, and for his costs herein; that the de- 
fendant is not entitled to an offset of his claim on 
account of money paid to the county treasurer 
under the depository bond given to Cowlitz County 
against the judgment plaintiff is entitled to re- 
cover in this matter. 

Dated this 6th day of April, A. D. 1923. 

EDWARD E. CUSHMAN, 
Judge. 


[Endorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
iiwaision. Apr. 6, 1923. HF. M. Harshberger, 
Clerk. By Ed M. Lakin, Deputy. [105] 
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Defendant’s Exceptions to Findings of Facts and 
Conclusions of Law and the Failure of the 
Court to Adopt Findings and Conclusions Pro- 
posed by Defendant. 

Comes now the above-named defendant, prior to 
the signing of the findings of fact and conclusions 
of law herein, and makes the following exceptions: 

fe 

Defendant excepts to Finding of Fact Number 4 
upon the ground and for the reason that the same 
is not a full and complete finding of fact and is 
not in accordance with the evidence in this ease, 

I. 

Defendant excepts to Finding of Fact Number 5 
upon the ground and for the reason that there is 
no evidence to support said finding and that said 
finding is not a full and complete finding in ac- 
cordance with the undisputed evidence in this ease. 

III. 

Defendant excepts to Finding of Fact Number 9 
upon the ground and for the reason that there is no 
evidence to support said finding. 

Ve 

Defendant excepts to Finding of Fact Number 
11 upon the ground and for the reason that there is 
no evidence to support said finding. 

V. 

Defendant excepts to Finding of Fact Number 13 
upon the ground and for the reason that there is 
no evidence to support said finding. 
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Vi. 

Defendant excepts to Finding of Fact Number 14 
upon the [106] ground and for the reason that 
there is no evidence to support said finding. 

IU 

Defendant excepts to Finding of Fact Number 16 
upon the ground and for the reason that there is 
no evidence to support said finding. 

Ay TOE, 

Defendant excepts to Finding of Fact Number 18 
upon the ground and for the reason that there is no 
evidence to support said finding. 

IX. 

Defendant excepts to Finding of Fact Number 19 
upon the ground and for the reason that there is no 
evidence to support said finding. 

x 

Defendant excepts to the Court’s conclusion of 

law herein and to the whole thereof. 
Ge 

Defendant excepts to the Court’s refusal to adopt 
defendant’s proposed Finding of Fact Number 4. 

eit | 

Defendant excepts to the Court’s refusal to adopt 
defendant’s proposed Finding of Fact Number 8. 

x, 

Defendant excepts to the Court’s refusal to adopt 
defendant’s proposed Finding of Fact Number 9. 
XIV. 

Defendant excepts to the Court’s refusal to adopt 
defendant’s proposed Finding of Fact Number 11. 
[107 | 
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Daye 

Defendant excepts to the Court’s refusal to adopt 
that portion of defendant’s proposed Finding of 
Fact Number 14, reading as follows: 

‘‘That the Assistant Cashier and other of- 
ficers of the Bank knew of said notes and that 
the Northwest Transportation Company was 
borrowing from said Kelso State Bank, and rati- 
fied said loans.”’ 

ova 

Defendant excepts to the Court’s refusal to adopt 

defendant’s proposed Finding of Fact Number 15. 
XVII. 

Defendant excepts to the Court’s refusal to adopt 
defendant’s proposed Finding of Fact Number 16. 
XVIII. 

Defendant excepts to the Court’s refusal to adopt 
defendant’s proposed Finding of Fact Number 17. 
XIX. 

Defendant excepts to the Court’s refusal to adopt 
that portion of defendant’s proposed Finding of 
Fact Number 18, reading as follows: 

‘That the notes executed by said Phillips 
were secured by a mortgage on said farm pur- 
chased by Phillips from Stewart.’’ 

DOK 

Defendant excepts to the Court’s refusal to adopt 
that portion of defendant’s proposed Finding of 
Fact Number 19, reading as follows: 

“That on January 11, 1921, the Board of 
Directors of the Kelso State Bank authorized 
a loan to F. L. Stewart in the amount of 
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$6000.00, and there was no loan made to him 

or note of his placed in said Bank after said 

date except said two notes of the Kelso Farm 

Company.’’ [108] 

»:0.68 

Defendant excepts to the Court’s refusal to adopt 

defendant’s proposed Finding of Fact Number 20. 
XXII. 

Defendant excepts to the Court’s refusal to adopt 
defendant’s proposed Finding of Fact Number 21. 
XXIII. 

Defendant excepts to the Court’s refusal to adopt 
defendant’s proposed Finding of Fact Number 22. 
DOG . 

Defendant excepts to the Court’s refusal to adopt 
defendant’s proposed Finding of Fact Number 23. 
XXV. 

Defendant excepts to the Court’s refusal to adopt 
defendant’s proposed Finding of Fact Number 25. 
XX VI. 

Defendant excepts to the Court’s refusal to-adopt 
defendant’s proposed Conclusion of Law Number 1. 
XXVIII. 

Defendant excepts to the ‘Court’s refusal to adopt 
defendant’s proposed Conclusion of Law Number 2. 

Dated this 5th day of April, A. D. 1923. 
GRINSTEAD, LAUBE & LAUGHLIN, 

‘And THOMAS BE. DAVIS, 
Attorneys for Defendant. [109] 

The foregoing exceptions were presented to the 
Court prior to the signing of the findings of fact and 
conclusions of law herein. At the time of settling 
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the findings of fact, the defendant duly excepted 
to the adoption of the findings of fact in favor of 
the plaintiff and excepted to the Court’s refusal 
to adopt the findings of fact proposed by the defend- 
ant and, at said time, duly excepted to the court’s 
adopting the conclusion of law in favor of the 
plaintiff, and excepted to the Court’s refusal to 
adopt the conclusions of law in favor of the defend- 
ant; all as set forth in the foregoing exceptions, all 
of which said exceptions are hereby allowed to the 
defendant. 

Done in open court this 6th day of April, A. D. 
1923 

EDWARD E. CUSHMAN, 
Judge. 


- [Endorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Apr. 6, 1923. EF. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [110] 


Judgment. 

This cause having been brought on for trial on the 
24th day of October, 1922, before the Honorable 
Edward EK. Cushman, United States District Judge 
for the Western District of Washington, a trial by 
jury having been waived by stipulation duly signed 
by respective counsel, which stipulation is filed 
among the records of this action, and the plaintiff 
appearing by his attorneys, Messrs. Miller, Wilkin- 
son & Miller, and the defendant appearing by its 
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attorneys, Messrs. Grinstead & Laube and Thomas 
H. Davis, and witnesses having been sworn and 
testimony, both oral and documentary, having been 
given, said cause having been submitted to the Court 
and by the Court taken under advisement and the 
Court having heretofore made and filed its findings 
of fact and conclusions of law, and being fully ad- 
vised in the premises,— 

IT IS ORDERED, ADJUDGED AND DE- 
CREED, that the plaintiff do have and recover of 
and from the defendant judgment in the sum of 
Twenty-five Thousand and No/100 ($25,000.00) Dol- 
lars, together with interest thereon at the rate of 
six (6%) per cent per annum from the 9th day of 
September, A. D. 1921, and costs and disbursements 
herein taxed at 233.00 Dollars and that execution 
issue therefor. 

To the foregoing judgment and to the whole 
thereof, the defendant at the time duly excepted, 
and its exception is hereby allowed and noted of 
record. 

Done in open court this 6th day of April, A. D. 
#923, 

EDWARD EH. CUSHMAN, 
Judge. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division, Apr. 6, 1923. EF. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [111] 
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Stipulation Extending Time to and Including May 
15, 1923, to File Bill of Exceptions. 

IT IS HEREBY STIPULATED AND 
AGREED by and between the above-named plain- 
tiff, by his attorneys, Messrs. Miller, Wilkinson & 
Miller, and the above-named defendant, by its at- 
torneys, Messrs. Grinstead, Laube and Laughlin 
and Thomas E. Davis, that the defendant may have 
until May 15th, 1923, in which to prepare and serve 
on plaintiff’s attorneys its bill of exceptions herein. 

Dated this 8th day of March, 1923. 

MILLER, WILKINSON & MILLER, 
Attorneys for Plaintiff. 
GRINSTEAD, LAUBE & LAUGHLIN, 
And THOMAS E. DAVIS, 
Attorneys for Defendant. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Mar. 22, 1923. F. M. Harshberger, 
Clerk. By Ed M. Lakin, Deputy. [112] 


Se 


Order Extending Time to and Including May 15, 
1923, to File Bill of Exceptions. 

This matter coming on to be heard on motion of 
the defendant, by its attorneys, Messrs. Grinstead, 
Laube & Laughlin, and Thomas E. Davis, for an- 
order extending the time for preparing, serving and 
filing a bill of exceptions herein, and it appearing 
to the Court that said motion is timely made and 
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that written notice of the decision herein was not re- 
ceived by said defendant or its attorneys until the 
2d day of March, 1923; and it further appearing to 
the Court that good cause exists for extending the 
time,— 

IT IS HEREBY ORDERED that the defend- 
ant do have until the 15th day of May, 1923, in 
which to prepare and serve its bill of exceptions 
upon plaintiff’s attorneys. 

Done in open court this 8th day of March, 1923. 

EDWARD E. CUSHMAN, 
Judge. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Mar. 8, 1923. F.M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [113] 


—————————— 


Request for Order Allowing and Settling Bill of 
Exceptions. 

Comes now the above-named defendant, Fidelity 
& Deposit Company of Maryland, a corporation, 
and proposes the following stenographic report of 
the trial consisting of pages 1 to 257, inclusive, with 
the index preceding the same and the certificate 
following the same, to be hereafter signed by the 
Judge, together with all the exhibits, records and 
documents referred to therein, as its bill of excep- 
tions in the above-entitled cause, and asks to have 
the same duly allowed, settled and signed as and for 
the bill of exceptions in said cause, and as contain- 
ing all of the evidence material to the hearing of 
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said cause upon writ of error in the United States 
Circuit Court of Appeals for the Ninth Circuit. 
GRINSTEAD, LAUBE & LAUGHLIN, 
And THOMAS HE. DAVIS, 
Attorneys for Defendant. [114] 


rt 


Bill of Exceptions. 

BE IT REMEMBERED that: Heretofore and 
on the 25th day of October, 1922, the above-entitled 
cause coming regularly on for trial before the Hon- 
orable E. KE. CUSHMAN, one of the Judges of the 
above-entitled court, and the Jury being waived by 
the respective parties; and . 

The plaintiff being represented by the firm of 
Miller, Wilkinson & Miller (by Mr. A. L. Miller), 
and 

The defendant being represented by the firm of 
Grinstead & Laube (by Mr. Grinstead), and by 
Thomas E. Davis, Esq., and 

The parties hereto having announced in open 
court that they were ready for trial. 

The following proceedings were had and done 
herein, to wit: [115] 


Testimony of T. H. Adams, for Plaintiff. 


T. H. ADAMS, a witness called by the plaintiff, 
being duly sworn, testified as follows: 


Direct Examination. 
(By Mr. MILLER.) 
Q. Your name is T. H. Adams? A. Yes, sir. 
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(Testimony of T. H. Adams.) 

Q. You are special deputy supervisor of banking 
of the state, liquidating the Kelso State Bank ? 

me Y 6) sir. 

Q. How long have you been in charge of the 
assets of the bank? 

A. Since the 27th of April, 1921. 

Q. This bank was taken possession of by the bank 
commissioner on what date? | 

A. On the 17th of March, 1921. 

Q. 19212 <A. Yes, sir. 

Q. And you took possession within a short time 
thereafter ? A. Yes. 


@. And you have been in possession since? 

A. I have. 

Q. Settling up the affairs of the bank? 

A. Yes, sir. 

Q. And you are yourself doing that work? 

A. Yes. 

@. Have you had occasion to go through the 


books of the bank to familiarize yourself with the 
financial condition? 

A. Yes, I have gone through parts of the books 
a great many [116] times. Of course, on the 
other hand, you will appreciate how limited that 
would be to within a year, examine the books of 25 
years’ existence, ‘but the books in use for the last 
few years, I am quite familiar with. 

Q. There has been a lot of litigation growing out 
of this wreck, has there not? 

A. Yes, we have had 35 or 36 suits so far. 
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(Testimony of T. H. Adams.) 

Q. Perhaps I ought to ask you whether the bank 
is insolvent? 

A. Yes, the bank is insolvent; had been for many 
years. 

Q. And you are closing up its affairs? A. I am. 

Mr. GRINSTEAD.—Had been insolvent for 
many years? A. Yes. 

Q. Now, did you find among ‘the,—I think this is 
admitted,—papers of the bank, those bonds on which 
this litigation is founded? A. I did. 

Q. Then you also found among the papers, re- 
newals of the bonds? Ae dic: 

Mr. MILLER.—It has been suggested, that these 
renewals be attached, to save time. We would like 
to offer in evidence, bond number 886,520, and re- 
newals from 1914 to 1920, as one exhibit. 

The COURT.—Adumitted. 

Thereupon said bond number 886,520, with re- 
newals attached, was received in evidence, and 
marked Plaintiff’s Exhibit 1, there being no 
objection by the defendant. 

Q. You also found this bond of 1920? [117] 

A. Yes. 

Mr. MILLER.—Any objection to this? 

Mr. GRINSTEAD.—No, there is no objection. 

Mr. MILLER.—We will offer this bond in evi- 
dence, may it please the Court. 

The COURT.—Admitted. 

Thereupon said bond number 886,520—A, was 
received in evidence and marked as Plaintift’s 
Exhibit 2. 
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(Testimony of T. H. Adams.) 

Q. I wish you would explain to the Court the 
general methods pursued by this bank in keeping 
its books and records. 

Mr. GRINSTEAD.—Of course I do not know 
what Mr. Adams intends to state, I do not know 
whether it is going to be material. I have no ob- 
jection to it, except J do not care to have it go on 
without objection. Of course, if it is a general 
statement, that is all right. 

Mr, ADAMS.—That was our idea that I ought to 
make a general statement. Mr. Davis is very famil- 
lar with them, I think, but perhaps the rest of you, 
including the Court, would be enlightened some- 
what, by a general idea of what system was em- 
ployed. 

Mr. MILLER.—Go ahead. 

A. Ag in all banks, individual deposits, or all 
deposits in the bank were initiated or started with a 
deposit ticket, and were withdrawn with a check 
unless the bank had occasion to make a debit charge, 
which it sometimes did. I think all banks are alike 
in that respect. This package represents the month 
of December, 1916, and represents the deposits made 
during that month. Each month the tickets are 
bound in this form. [118] 

Q. Of all of the depositors ? 

A. Yes, of every kind in that bank. Some banks 
would keep their bank deposits and their other de- 
posits separately, but this bank did not. All of the 
deposits of the month are in that list. All of what 
are termed general credits, credits of all character 
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(Testimony of T. H. Adams.) 

other than credits to depositors, are put up origin- 
ally in a form like this; each day is clipped to- 
gether with a metal clip. The tickets for the month 
are all bound in this form, which represents credits 
of every character except credits to depositors, and 
there is a debit ticket corresponding to this, to 
which I do not think we will need to refer, perhaps. 

Q. Go ahead. Have you another book there? 

A. This book is a discount register. 

@. What does that show? 

A. It shows serially the notes and discounts as 
they came into the bank, and everything contained 
in this book, is contained in other books, but this is a 
sort of reference or index. Well, it is merely a 
register of the notes. They are accounted for in 
other places, but this is a book used for convenience 
of the bank in referring to them readily, and not for 
a record of them. 

Now, those are the books we shall refer to 
generally, and perhaps all that are in any way 
different from the average country bank. 

Q. Now, Mr. Adams, in going over the records of 
the bank, have you found any notes or credits of 
any character, which have been handled by or given 
to Mr. Stewart, in which the bank has suffered a 
loss? [119] A. Ve. 

Q. Now, have you made a list of those? 

A. Well, I have a-partial list here, a list which 
we prepared and presented to the Bonding Com- 
pany, a short time after I took charge. That does 
not cover nearly all of the losses that the bank has 
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(Testimony of T. H. Adams.) 

suffered through a similar manipulation, but it 
does cover what we are basing our claim on. Not 
quite all, there is one other item not mentioned in 
here, but it is in the amended complaint, I think. 

(Discussion. ) 

(By Mr. MILLER.) 

Q. Explain that book to the Court. 

A. This book is the book that Mr. Stewart kept 
individually. 

Q. That is the cage-book? 

A. That is his cage-book and represents on Oct. 
4, 1915, all the business that he did that day. At 
- evening it is checked into the chief teller who hap- 
pens to be in this bank, Mr. Plamondon,—the 
assistant cashier who is responsible for all the cash 
and for the balances of the bank. This column 
(indicating) represents notes taken into the bank, or 
discounted for that day. [120] 

This column represents notes paid during the day, 
and this column the interest paid. This column. if 
there is anything in it, if the note had been dis- 
eounted, it would represent the interest or note 
discounted. 

Q. You mean by that the diseount in this last 
eolumn refers to a sale to some other bank? 

A. No, in the event that it is diseounted,—dis- 
eount is usually in reference to a note that draws 
no interest but the interest is taken out in advance. 
The interest would be in there (indieating) if that 
had been an interest drawing note. 

Q. We do not have any of that in this matter? 
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(Testimony of T. H. Adams.) 

A. No, I do not think it comes in at all. 

Q. No, I do not think so. 

A. Maybe once.’ Over here is the individual de- 
posits that he took. I might explain to the attorneys 
and the Court, Mr. Stewart sat back in a private 
office and when he took an occasional deposit such 
as would come in this way he would make an entry 
of it in this book. He was not at the window. 

Mr. DAVIS.—Are you testifying from your own 
knowledge or what somebody has told you? 

A. From both. I was in Mr. Stewart’s bank 
frequently—not frequently, but occasionally, and 
know how he did it and know how the bank books 
show it. 

Q. You mean the books of the bank? 

A. The bank books, yes. 

Mr. GRINSTEAD.—Of course, if this is a pre- 
liminary statement, I do not want to interfere with 
him, but as far [121] as it is a conclusion I want 
the Court to bear in mind, while we are willing 
to let the books show,— 

The COURT.—You have examined these books? 

A. Yes, I simply wanted to give this so that the 
Court and all of you would understand the process. 
It is immaterial except that, to show that all the 
business he did is written up in this book. 

The next one is $1,500, March 20th, H. E. Phil- | 
lips ? 

A. March 20, 1918, H. D. Phillips, and the num- 
ber of the note 7667, $1,500. 
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(Testimony of T. H. Adams.) 

Reading from Stewart’s cage-book, March 20, 
1918, note discounted, H. D. Phillips, $1,500. These 
two $1,500 items go together. 

Q. Let us put the other $1,500 in, both together? 

A. Well, we will take the next number, same 
date, March 20, 1918, H. D. Phillips, No. 7668, 
$1,500. I am reading from vol. ‘‘D,’’ page 92, Note 
register. 

Mr. GRINSTEAD.—This is pleaded as $15. The 
second one is [122] pleaded as $15.00. 

Mr. MILLER.—No, but right on down in the 
next line is another $1,500 note. 

WITNESS.—That $15 should have been $1,500. 
It is a typographical error, that is all there is to 
mM 

Mr. MILLER.—It appears in the complaint that 
note was for $15 when it should have been for $1,500, 
it is a typographical error, and I will ask to amend 
the original complaint to show that. 

Q. Now, the discount register, that shows the two 
$1,500 on the same date? Ao WS, 

Q. Both given by Phillips to the Kelso bank, and 
on this page 92? 

A. Yes. From Stewart’s cage-book March 20th, 
1918, among the notes discounted, H. D. Phillips, an 
additional $1,500 or $1,500 after the one read a 
moment ago. 

Q. Two $1,500 notes? A. Yes. 

Q. You go right on through the records pertain- 
ing to these $1,500 notes. 

A. On the same page and the same date, March 
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(Testimony of T. H. Adams.) 

20, 1918, Stewart’s cage-book among the individual 
checks carried, from F. L. Stewart, $200. Going 
back to March 11, 1918, Stewart’s cage-book for 
March 11, 1918, there is initiated an item of $3,200 
a cash item of $3,200. Under ‘‘sundry credits’”’ the 
savings account is credited $3,000. In individual 
deposits, F. L. Stewart, $200. This makes up the 
cash item of $3,200. 

Q. In whose favor? [123] 

A. Cash item only. It is not cash, but it is car- 
ried as cash and it follows through day by day 
in Stewart’s cage-book and it is carried all along 
up to March 20th, when it is dropped, when it 
disappears. 

Going back to the date mentioned, March 11, the 
savings account of F. L. Stewart, guardian to Henry 
Dearing, incompetent,—I am reading from book 
603 sheet No. 2, savings account of the Kelso State 
Bank. 

Q. This account is credited on that date $3,000? 

A. Yes. 

Q. What date is that? 

A. On the 11th of March, 1918, the date that 
this savings item appears in Stewart’s cage-book. 
This is a savings account. 

Q. This is a savings account which he carried 
with his ward as guardian. On that date that is , 
the credit? 

A. On that date, the same date, March 11, 1918, 
reading from the deposit ticket, F. L. Stewart, 
March 11, 1918, in Stewart’s own handwriting, Can- 
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(Testimony of T. H. Adams.) 
nery mortgage, $3,200; loaned Dearing $3,000; net 
$200, F. L. Stewart, cashier. 

Q. Now for the purpose of getting in the record, 
would there be any other entries pertaining to these 
two $1,500 notes appearing between the 11th and 
the date they are entered in the note register, other 
than the record day by day of the cash item of 
€3,200 that was carried forward, from what date? 

A. From the 11th of March; it shows here the 
12th of March. Every day’s business shows it un- 
til the note came in. 

Q. Until the $1,000 note came in? 

A. Yes. Then it disappears. [124] 

Q. Is that all the record that pertains to this 
$1,500 note? ANG 

Q. If there is any more, let’s have it. 

A. It does not directly pertain to the note, but 
it pertains to this item of Deering’s. 

Q. Let’s have it. 

Mr. GRINSTEAD.—I think we better pass that. 
If we have a little time to look that over, I might 
Waive it all. 

Q. Commencing with March 20th, $500, H. D. 
Phillips, what have you? 

A. Vol. “‘D,’”’ Page 92, March 20, 1918, H. D. Phil- 
lips, No. 7669 $550. 

Then Stewart’s cage-book of March 20, 1918 
among notes discounted, H. D. Phillips, $550. On 
the reverse side in individual deposits, F. L. Stew- 
art, $50. 

Q. $500? 
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A. Well, it will appear in the explanation. 

Q. May be wrong, I do not know. 

A. Yes, this is correct, F. L. Stewart; credit $50. 
N. E. Q. $459.60, there is a charge of revenue 
stamps, 2 charges of revenue stamps one for $12.80 
and one for $1.00. 

This 1s only a deduction; in that is the differ- 
ence between $459.60 or .40. 

In the deposit ticket under the work of March 
20, 1918, F. L. Stewart, March 20, 1918, Phillips, 
$550, less N. E. Q. credit, $500. Net $50. F. L. 
Stewart, Cashier. 

Under the same date, N. E. Q. March 20, 1918, 
Stewart $500 less interest on $2,000 note, three 
months at eight per cent sum of $40 revenue $.40. 
A total of $40.40; $459.60 net. [125] 

Connecting up again Stewart’s cage-book shows 
he renewed a note that day of $2,000. I will read 
the record; Notes Discounted, N. E. Q. $2,000; 
Notes paid, N. E. Q. $2,000, interest $40. 

Q. I do not know it sufficiently appears from the 
record,— (reading). 

A. I was reading from the deposit ticket March 
20, 1918. 

Q. That is all there is pertaining to this $500? 

A. Yes. 

Q. All right, April 11. 

A. Vol. D. Page 94 Discount register, H. D. Phil-’ 
lps. No 7761, $1,500. 

Reading from Stewart’s cage-book, April 11, 1918, 
among notes re-discounted, H. D. Phillips, $1,500. 
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On the reverse page under individual deposits, 
F. L. Stewart, $500. 

Reading from Mr. Stewart’s cage-book, among 
notes paid on that date, H. D. Phillips, $1,000. 

Deposit ticket of March 11, 1918, F. L. Stewart, 
a credit, note of H. D. Phillips, $1,500; less note 
of the same party same date renewed, $1,000, net 
$500. E. L. Stewart, cashier. : 

Mr. MILLER.—I notice in the record of that 
note of March 20, 1918, for $1,500, less $100, signed 
by Phillips, should be $500 and I ask to amend my 
pleadings accordingly. [126] 

@. The next one is September 10th, 1920, Fritz 
Kruse ? 

A. In the note register, Book E, page 29, under 
date of September 10th, note No. 1202, amount 
$5,000. In the cage-book of Stewart, Fred Kruse, of 
date Sept. 10, 1920, notes discounted, $5,000. Other 
side there is a credit, F. L. Stewart, under title of 
Individual deposits, in Stewart’s handwriting, 
$1,880. 

Going back to August 24, 1920, in the deposit 
ticket for that day, credit F. L. Stewart note $1,500, 
F. L. Stewart cashier. Stewart’s cage-book for that 
day shows deposit under individual deposit of $1,- 
900, to F. L. Stewart, and [127] oh the reverse 
page, cash item of $1,500. That cash item of $1,500 
is carried through from day to day in Stewart’s 
cage-book, to August 31. In Stewart’s cage-book 
of August 31, under individual deposit, F. L. Stew- 
art, $1,000, and on the reverse page, cash item of — 
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$1,500 is raised to $2,500; and in the deposit of 
August 30, 1920, in Stewart’s handwriting, F. L. 
Stewart, $1,000, F. L. Stewart, cashier. 

On the following day, September lst, reading 
from Stewart’s cage-book of September Ist, 1920, 
under individual deposits, F. L. Stewart, $500, and 
on the opposite page cash items are raised to $3,000; 
under date September 1st, deposit slips show F. L. 
Stewart, September Ist, 1920, $500. That $500 is 
written out and in figures also. F. L. Stewart 
cashier. On that date, in the cage-book, if I did 
not testify to it before, the cash item is raised to 
€3,000. That item of $3,000 is carried forward, 
and second, third, fourth, fifth, sixth, seventh and 
ninth and on the tenth it disappears. You have 
there an item of $1,180, Stewart’s individual de- 
posit on that date, making $4,880. 

Q. Is that all the books show in reference to 
that particular transaction ? 

A. Well the books will show September 10, 1920, 
—yes, that is all. That note is renewed again. 

Q. I do not care about the renewals. 

A. I thought you meant if that concluded the 
Kruse entries. So far as this transaction is con- 
cerned, the books show nothing else I know of. 

@. Your next one is March 11th, 1920? 

A. March 11, 1920, Fred Shepard, Note No. 481, 
$589.40; [128] discounted, discount-book ‘‘K,”’ 
page 12. 

@. This note appears on the discount-book, page 
12, book ‘‘E.”’ A. Yes. 
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Mr. MILLER.—And for the present, we cannot 
find the cage-book. 

WITNESS.—It will be in Miss Waugh’s cage- 
book, I am sure, because this deposit is made in 
her handwriting. 

In the work of the 9th, but dated the 10th, deposit 
slip of F. L. Stewart, 3/10/20, Frank Shepard note, 
$589.40; Al Burcham note $182.45, leaving $771.81, 
net to Stewart. That is in Miss Waugh’s hand- 
writing and would probably be in her cage-book, but 
the Burcham note should appear in the ticket unless 
it is something irregular some way, is carried some 
other way for a day or two. 

Q. We will pass that for the present. 

A. I will dig that out to-night. 

Q. The next one is April 3, Northwest Transpor- 
tation Company, April 3, 1920? 

A. Note register April 3, Northwest Transpor- 
tation Company, endorsed by F. L. Stewart. 

Q. Give date and page. 

A. Page 14, of Discount Register ‘‘E,’’ April 
1920, made payable to Kelso State Bank, endorsed 
by F. L. Stewart, note No. 581, $2,500. 

It happens to be in Plamondon’s cage-book, April 
3, 1920, note discounted $2,500, without giving the 
number. Under individual deposit, $5,000 without 
giving the recipient. 

Q. That is on the other side? 

A. Yes, on the reverse side, under the individual 
deposits. [129] Under date April 3, 1920, in the 
deposit ticket, in Plamondon’s handwriting, under 
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the credit of F. LL. Stewart, Separate note, $2,500; 
Northwest Transportation Note, $2,500, total $5,000. 

@. The whole note went to the credit of Stewart? 

A. The whole note went to the credit of Stewart. 

Q. Now, one note of $1,000, April 23, Frank Shep- 
pard. 

A. Book ‘‘E,’’ April 23, Frank Sheppard, Note 
No. 668, $1,000. 

In Mr. Plamondon’s cage-book, April 23, 1920, un- 
der the title of Notes Discounted, item of $1,000 ap- 
pears without comment, and on the opposite page 
under individual deposits, the sum of $1,000 appears 
without comment. 

In the individual deposit ticket of the 23d of 
April, 1920, credit to F. L. Stewart, separate, $1,000. 

Q. Whose handwriting? 

A. In Plamondon’s handwriting. 

@. Now, the next is a note of Frank Sheppard 
of July 19? 

A. Book ‘‘E,’’ of discounts, page 24, dated July 
19, payable to Kelso State Bank, No. 986, given 
by Frank Sheppard, $1,000. In July, from July 
19, 1920 in Stewart’s cage book, under notes dis- 
counted, Frank Sheppard, $1,000. In this same 
book, under this same date, cash items reduced, or 
the item of $1,000 disappears from the cash items. 

Q. You have testified there was $1,000 that dis- 
appeared from the cash items? : 

A. Yes, there were carried two items during that 
time, $1,000 each. 

Q. Had been carried for several days before? 
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A. Yes. Stewart’s cage-book of July 16th, 1920, 
[130] raised $1,000, that is, an item of $1,000 is ad- 
ded; and in the individual deposits, Frank L. Stew- 
art is credited $1,000. 

In the deposit ticket of July 16th this ticket 
appears. F. L. Stewart, July 14th, 1920, note, F. 
F. Sheppard, $1,000, F. L. Stewart, cashier. 

Mr. GRINSTEAD.—I move to strike all of the 
witness’ testimony from and after the record in 
the cage record of July 19th as not tending to prove 
any of the issues raised by the pleadings herein, 
and as incompetent, irrelevant and immaterial, not 
covered by the claim propounded in accordance with 
the terms of the bond. 

The COURT.—Motion denied. Defendant ex- 
cepts. Exception allowed. 

Q. Aug. 13th, 1920 is the next transaction, Frank 
Sheppard, $1,000 ? 

A. The note register book ‘‘H,’’ page 26, Aug. 18, 
1920, Frank Sheppard, No. 1082. I might add here 
that there are three notes each for $1,000 signed by 
Sheppard, Nos. 1082, 1083, 1084. I do not know 
which one of these notes is in controversy. They 
are all made by Frank Sheppard to the Kelso State 
Bank. 

Stewart’s cage-book, Aug. 13, 1920, under notes 
discounted, Frank Sheppard, $1,000, $1,000, $1,000, 
three $1,000 notes. On the opposite page appears, 
under individual deposits, $1,000. Are you inter- 
ested in the counting for the others? 

Q. No, not unless they are involved here? 
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A. The deposit ticket of August 13th, 1920 shows 
F. L. Stewart, August 13, 1920, F. Sheppard, $1,000. 
F. L. Stewart, cashier. 

@. There are two notes of Frank Sheppard on 
that date? [131] 

A. We have three there of $1,000 each. 

Q. Now, where is your other deposit slip cover- 
ing the other $1,000? 

A. I have already covered that, there were 
three notes given on that date. Are we claiming 
another thousand ? 

Q. Yes, claiming $2,000, notes of August 13. 

A. That is another one of those cash items ap- 
pearing on that date. 

Q. That is what we want? 

A: On August 13th, 1920, there disappeared from 
Stewart’s cash items, one item of an even thousand 
dollars. Back to the cage-book, April 27, 1920, un- 
der individual deposits we find F. L. Stewart cred- 
ited $1,000 and $1,000 on the reverse or on the 
opposite side and added to the cash items. 

Among the individual deposit tickets, July 27, 
F. L. Stewart, July 27, 1920, separate note, $1,000. 
F. L. Stewart, cashier. 

Mr. GRINSTEAD.—I now move to strike all the 
testimony of the witness pertaining to cash items 
disappearing and all the testimony subsequently 
taking back on that as not tending to prove any 
issue pleaded in this case and as incompetent, ir- 
relevant and immaterial and not within the case 
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propounded herein against the bond sued on in 
this action. 

The COURT.—Motion denied. Defendant ex- 
cepts. Exception allowed. 

Q. The next_is September 1st, 1920, Northwest 
Transportation Company, $5,000 note; claim of 
$2,104.78. 

A. On April 28, on the note-book ‘‘E,’’ No. 1158, 
Northwest Transportation Company note given to 
the Kelso State Bank for $5,000. [182] 

Plamondon’s cage-book, September 1, 1920, shows 
only the aggregate of notes discounted that day. 
$12,025. On the opposite page, among the individ- 
ual deposits is an item of $2,104.78. 

Among the individual deposit tickets of Septem- 
ber Ist, 1920, we find deposited to the credit of 
F. L. Stewart, Northwest Transportation Company, 
£5,000, Ditto, Northwest Transportation Company, 
$1,000. i 

q. You mean two notes there each for $5,000? 

A. Yes. Interest from 6/29 to date, two months 
four days, $122.22; making a total of $1,014.22; less 
note of $5,000 interest, $33.33 making a total of 
$5,108.89 after the subtraction; less insurance, $200, 
and an item not indicated of $2,702.94 and an item 
of $99.17, not indicated, making a total of $3,002.11, 
which subtracted from the total above gives $2,106.- 
78, less revenue stamps of $2, net of $2,104.78. This 
appears in Mr. Plamondon’s handwriting. 

Q. September 29, the next item, Frank Sheppard, 
$1,000? 
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A. This item appears on page 31 of the note reg- 
ister book ‘‘D’’ and is No. 1264, to the Kelso State 
Bank for $1,000. 

Plamondon’s cage-book September 29, 1920, shows 
a total of notes discounted, $2,900, without comment. 
Under individual deposits there is an item of $1,000, 
carried without comment. 

In the deposit ticket of that date F. L. Stewart, 
9/29/20, separate, $1,000. 

@. Whose handwriting? 

A. Plamondon’s handwriting. I do not think it 
is material, but this is a little out of the usual for 
Plamondon’s handwriting. [133] It might possi- 
bly be somebody else’s, but it is not Stewart’s. It 
is not Stewart’s. 

Q. The next is 1921, Kelso farm, January 12, 
1921, $2,000 note. . 

A. In the discount register ‘‘E’’ on page 46 under 
date of April 18th, Kelso Farm Company to the 
Kelso State Bank, No. 1912, $2,200. 

Stewart’s cage-book of the date of February 18, 
1921, under notes discounted, Kelso Farm Company, 
$2,200. On that date, a cash item of $2,200 disap- 
pears, which cash item appears in Stewart’s cash- 
book under date of January 12, 1920. 

Q. Well, do you mean that as 1920 or 1921? 

A. It is all 1921, but the book is dated 1920 part 
of the time [1384] and in 1921 part of the time. 

Q. It is redated ? 

A. Yes, it is redated 1921. On that date on the 
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opposite page, F. L. Stewart received eredit for 
$3,100 under individual deposits. 

In the deposit ticket of January 12, 1921, to the 
eredit of F. L. Stewart: 


eA GeOree |... .car ae eee $900 
feico Harm (Co, 2). eee eee $2,200 
Malone va otalc eee $3,100 


That is signed F. L. Stewart, cashier, and that is 
in Stewart’s handwriting. 

Q. That completes that, does it? 

A. Yes, except I want to state further that this 
$2,200 is carried as a cash item continuously from 
the date it is initiated to the date referred to. 

Mr. GRINSTEAD.—I now move to strike all the 
testimony in connection with the cash items disap- 
pearing in connection with this cash item, and all 
of the testimony pertaining to this item subsequent 
thereto, as incompetent, irrelevant and immaterial 
and not tending to prove any of the material issues 
in this case, and not being within the notice and 
claim filed, pursuant to the terms of the bond 
sued on. 

The COURT.—Objection overruled; exception al- 
lowed. 

@. The next is a note signed by the Kelso Farm 
Company, for $3,750, dated February 15th, 1921. 

A. That appears in book ‘‘E”’ of notes, page 46 
and is number 1900, payable to the Kelso State 
Bank and is for $3,750. 

Reading from Stewart’s cage-book, February 

1oth, 1921, under title of notes discounted, Kelso 
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Farm [135] Company, $3,750. On the opposite 
page, in individual deposits, F. L. Stewart, $3,750. 

Reading from the deposit ticket of February 
15th, 1921, Kelso Farm Company, $3,750. F. L. 
Stewart, cashier. 

Q. All right, the next is one note for $6,250,— 
this is the Fisk note. 

Mr. GRINSTEAD.—tThe title of that note here 
is ‘‘The Fisk dummy note.’’ We all refer to it as 
the Fisk dummy note. 

Q. Does this note appear in the note register? 

A. It does. 

Q. What page, what is the date? 

A. January 19, 1921. This note is given on page 
43 of note register ‘‘E.”’ 

Q. Whose name? 

A. P. T. Fisk, No. 1778, and is for $6,250. 

Mr. MILLER.—Will it be necessary for me to 
bring My. Fisk here to deny that he ever signed that 
note or authorized it to be signed? 

Mr. GRINSTEAD.—I think, if it is not signed, 
the note itself will show that it is not signed. 

Mr. ADAMS.—We will put Mr. Davis on the 
stand to prove that. 

Q. Go ahead. . 

A. On January 19, 1920, reading from Stewart’s 
cage-book of notes discounted, P. T. Fisk, $6,250. 
On the opposite page, under individual deposits, F. 
L. Stewart, $5,000. Northwest ‘T'ransportation 
Company, $1,250. 
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Reading from the deposit ticket of January 19, 
1921, F. L. Stewart, to the Credit of F. L. Stewart, 
January 19, 1921: 


mol, Wisk . ...35eeeeee eee $6,250 
[136] 
1% Less Transportation Company.... $1,250 
tS ace Ae $5,000 


Mr. MILLER.—That is all we will offer now 
about the Fisk note. Later on we may want to 
make an explanation of that. 

Q. Now, the next is March 10, 1921, Northwest 
Transportation Company, $2,000, claiming $450 
against the bond. 

A. That appears on page 48 of the Note Register 
‘““K”’ Northwest Transportation Company, No. 1998 
for $2,000 payable to the Kelso State Bank. 

March 10, 1921, reading from Stewart’s cage- 
book, under notes discounted, Northwest Transpor- 
tation Company, $2,000. 

Q. What is on the other side? 

A. There is nothing else_except on that date the 
cash item which had been carried in the work 
this appears. 

Q. For how much? A. $2,000. 

Mr. MILLER.—He has it in the notice served upon 
you, March 10th, $2,000 of the Northwest Transpor- 
tation Company, on which you are charged with a 
$450 liability. It now appears on the first day of 
March, Northwest Transportation note of $2,000 
and the deposit slip of that date shows that Stewart 
was given credit for $450 on that note, but so far 
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as we have been able to find, he has taken no eredit 
out of the $2,000 note of March 10th. 

Q. Mr. Adams, do you find in the record a note 
of March 10th of the Northwest Transportation 
Company for $2,000? 

A. I do. In Stewart’s cage-book, under March 
10, appears under notes discounted a note of the 
Transportation Company in the sum of $2,00 [137] 
a cash item in the sum of $2,000 disappears. 

Q. And that cash item had been carried for some 
time ? A. Oh, for a long time. 

- Q. Now, is there any further evidence that this 
$450 was appropriated or received by Fred Stewart 
on the books? A. No, not so far as I find. ‘ 

@. And what does your record show as to the 
date of March 1st? 

Mr. GRINSTEAD.—I object to that as incom- 
petent, irrelevant and immaterial and not within 
the issues of this case and not tending to prove 
any material issue in this case and not within the 
claims propounded under the bond sued on 
herein. 

Q. What does your record show as of March 1st? 

A. Discount register on page 47, Register Vol. 
‘‘E”’ on March 1st, Northwest Transportation Com- 
pany to Kelso State Bank, No. 1959, $2,000. 

@. What does the cage record show? 
A. Stewart’s cage-book of March 1st, 1920, under 
notes discounted, Northwest Transportation Com- 
pany, $2,000. On the reverse or opposite side, F. L. 
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Stewart, under individual deposits received credit 
for $450. 

Among the deposit slips of March 1st, 1921 there 
is one to the credit of F. L. Stewart, March Ist, 
1921, Northwest Transportation Company, $450. 

Q. That completes it, does it? A. Yes. 

Mr. GRINSTEAD.—We move to strike all that 
testimony material. 

the next is $1,250, note of the North rtation Com- 
pany, March 10th. [138] 

A. That appears on book ‘‘K’”’ of the note 
register on page 48 and is number 19938, for $1250. 

Stewart’s cage-book March 10, 1921, and under 
the heading of Notes Discounted, Northwest 
Transportation Company, $1250. On that date, 
cash item of $1,250 disappears from the records. 

Q. Now, Mr. Adams, read into the record what 
we know the bank records show in reference to 
these two notes, $1250 note and $2000 note hereto- 
fore referred to, given by the Northwest Trans- 
portation Company on March 10, 1921. 

Mr. GRINSTEAD.—I object to that upon the 
ground that it is incompetent, irrelevant and im- 
material, not within the claim filed in accordance 
with the bond, or the issues propounded in the 
pleadings herein. 

The COURT.—Objection overruled. Exception 
allowed. 

A. On the 10th of March these two notes, of one 
$1,250, and one of $2,000 of the Northwest Trans- 
portation Company are taken by the Kelso State 
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Bank and appear on their notes discounted. On 
that date the cash item in the sum of $1,250 and an- 
other cash item in the sum of $2,000 disappear 
from the record. The cash item of $1,250 origi- 
nated in the record on the 1st of March, 1921, on 
which date under “‘individual deposits’ F. L. 
Stewart received credit for $450 and the Kelso 
Farm Company, $800. On this date of March 1st, 
1921, Kelso State Bank received, reading from 
Stewart’s cage-book, note of the Northwest Trans- 
portation Company in the sum of $2,000, and on 
that date a cash item in the sum of $2,000 disap- 
‘peared. I suppose neither one desires to trace 
these items that are not mentioned. [139] 

Mr. MILLER.—No. Not those additional items. 

Mr. GRINSTEAD.—I move to strike the testi- 
mony as not material and not conforming with the 
issues, not tending to bind the surety, and not in 
accordance with the claim filed. 

(Overruled. Defendant excepted. Exception al- 
lowed. ) 

Q. Do your deposit slips show anything with 
reference to these two notes? 

A. Among the deposit tickets of March 1, 1921, 
is one to the eredit of F. L. Stewart, March 1st, 
1921, Northwest Transportation Company, $450. 
There is another one with the Farm Loan. ‘ 

@. Another with the Farm Loan? 

A. Under the same date, March Ist, 1921, there 
is a ticket to the credit of the Kelso Farm Com- 
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pany, February 28, 1921, Stewart, $800. F. L. 
Stewart, cashier. 

Q. February 28? 

A. That is the date of the ticket of the Kelso 
Farm Company, but it appears in the work of the 
Ist of March. 

Q. When does that appear in the cage register, 
that $800? 

A. It appears March Ist, as a credit to the Kelso 
Farm Company. 

Q. When does that disappear, what becomes of 
it? 

A. Well, it is balanced on that date by some item 
on the other or opposite page, and would need to be 
balanced either by the cash item of $1,250 or by the 
note of the Northwest Transportation Company in 
the sum of $2,000, since there is no other item that 
is sufficiently large. 

By Mr. GRINSTEAD.—We move to strike out 
the statement of the witness as to what needs to be 
done, as immaterial. 

WITNESS.—I will give it to you in a plain way. 
On that day there is a credit of $800 here to the 
Kelso farms. On the other page there is nothing 
big enough to absorb that [140] except the 
$2,000 and the $1,250. 

Mr. GRINSTEAD.—I understand Mr. Adams, 
that you do not know whether this individual 
credit deposit of $800 to the Kelso Farm that ap- 
pears on March Ist, 1921, is taken out of the North- 
west Transportation Company’s note of $2,000 that 
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appears under notes discounted, or out of the cash 
item of $1,250 that appears on the other side. 

A. By the process of elimination I do know that it 
comes out of the $1,250. 

Q. It comes out of the $1,250 cash item? 

A. Yes. 

Q. And not out of the Northwest Transportation 
Company ? A. Yes, shall I show that for you? 

Mr. GRINSTEAD.—No, that is all right. 

Mr. MILLER.—That is all right. 

WITNESS.—In reference to this matter of $800 
which the tickets reads deposited by Stewart,— 
under individual checks of both of these days, I 
discover there is no such item, so it could not have 
been deposited by Stewart with a check. [141] 


October 27th, 1922, ten o’clock A. M. 
Trial continued as follows: 
Mr. ADAMS, being recalled, continued his testi- 
mony as follows: 


Direct Examination (Continued). 
(By Mr. MILLER.) 

Q. We took an adjournment yesterday after- 
noon when we had reached a part of the complaint 
which refers to certain items of claimed liability, 
as set forth in paragraph IX of the complaint. 
These items charged in the complaint were discov- 
ered after you took charge of the bank? 2 

A. They were. 

Q. And are not included in the claim that 
was made to the company? A. They are not. 
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@. Were they discovered after the elaim was 
made? A. They were, 

Q. The first one that is mentioned in Paragraph 
IX of the complaint is a note of E. E. Zaring. Can 
you state to the Court the circumstances about 
that note. 

Mr. GRINSTEAD.—Now, may it please the 
Court, we think that this is one of the matters that 
should be ruled out upon at this time. The bonds 
are the basis of this action and are in evidence. 
Those bonds provide by their terms that claims 
shall be filed within stated times. This Zaring 
[142] item, as counsel in the questioning has indi- 
cated, became a part of the records of the bank in 

April, 1917, and as indicated in his question, were 
not propounded in the claim at any time from 
Apri, 1917, until the commencement of this ac- 
tion. They were not even included in the formal 
claim which Mr. Adams presented to the security 
company and verified on the 9th of June, 1921, 
more than four years after this instrument became 
a part of the records of the bank. Mr. Adams has 
testified he was in charge of the bank in April, 
1921. I see no basis in law under which we can be 
called upon to defend matters that have never been 
propounded in any claim to the company in ac- 
cordance with the terms of either of the bonds, 
and therefore we object to any evidence being in- 
troduced under the Zaring claim; and in due 
course, also, we will object to other items that go 
in under the same category. That further objec- 
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tion we will interpose if any testimony is offered 
on them. 

(Discussion. ) 

The COURT.—I think, since this is being tried 
by the Court, I will hear the evidence. If it was 
being tried by a jury, I would consider the au- 
thorities which you have mentioned. In this case, 
if you are preserving your right of appeal, I would 
rather let it go in than have it sent back here for 
retrial. 

Mr. MILLER.—I am willing that the objec- 
tion run to all of this testimony. 

Mr. GRINSTEAD.—For the purpose of the 
record, I make the same objection to the Phillip 
Richter, October 23, 1920, in the sum of $2,000 and 
the A. Walsh claim of August 238, [143] 1920, 
in the sum of $1,000. I think that is all, I under- 
stand, while this objection goes in out of order, 
it may be disposed of in the same manner at the 
present time. 

The COURT.—Objection overruled with the 
understanding that it will be considered on final 
argument along with all the other points in the case. 

Q. Now, then, taking up the next item in this 
paragraph IX, Warrants, belonging to the Richter 
estate, state briefly what this is without referring 
to the book. 

Mr. GRINSTEAD.—And without referring to . 
hearsay. 

Mr. MILLER—Yes, I might call on you and Mr. 

Davis to testify. Go ahead. 
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Q. You had dealings with counsel on the other 
side about these warrants? A. Yes. 

Q: Had a written stipulation? 

A. I signed a written stipulation which passed 
into the hands of the attorneys for the Richter es- 
tate. 

@. You have not got a copy of it; have you? 

A. No, I have not. 

Mr. MILLER.—Have you gentlemen a copy of 
that? 

Mr. DAVIS.—I have not. 

Mr. GRINSTEAD.—We have in our office at 
Seattle, but not here. 

Mr. MILLER.—I do not know it is very material 
as to what is in that stipulation. 

Q. What about those warrants? 

A. Those warrants were put into the assets of 
the Kelso State Bank on a certain date. 

Q. This date mentioned in the complaint, October 
221920: 

A. Well, without referring to the record, I would 
not want to run off on a tangent again as I did in 
the other case. [144] 

Q. We will come back to that. 

A. But I will say on that date the warrants went 
into the Kelso State Bank and F. L. Stewart took 
eredit to his personal account for that much and for 
that amount. 

Q. What became of the warrants? 

A. The warrants were sold or hypothecated, sold 
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under a conditional sale or a repurchase agreement 
to the United States National Bank of Portland. 

Q. By whom? 

A. By the Kelso State Bank, through its cashier 
and assistant cashier. 

Q. Well, go on and tell what became of them. 

A. They were later redeemed by the Kelso State 
Bank, but still remained in the possession of the 
United States National Bank, and were in that 
suit which counsel are familiar with. 

@. Never mind about that suit. What has be- 
come of the warrants? 

A. The same counsel, Grinstead and Laube, on 
behalf of the estate of Phillip Richter caused a de- 
mand to be made upon me for the surrender of 
the warrants, and they were out of my possession and 
out of my control in so far as the warrants were 
concerned, but a stipulation was signed by me, and 
also by the attorneys, to surrender these warrants 
to the administrator, de bonis non, of the Richter 
estate. 

Q. So to be brief about it, these warrants, when 
you went to take possession of the bank, appeared 
among the assets of the bank, did they? A. Yes. 

Q. And you later, upon demand being made, sur- 
rendered them to [145] the Phillip Richter es- 
tate ? A. Yes. 

Q. In what way do the bank books show that the 
bank suffered a loss by reason of those warrants, 
through Stewart’s manipulation ? 

A. Well, the warrants have been removed and 
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taken from the estate of which he was adminis- 
trator,— 

Mr. GRINSTEAD.—I think we are getting into a 
little argumentation on the matter in reference 
to another case entirely from this one. 

WITNESS.—I am only quoting counsel. 

@. Was Stewart administrator of the Richter 
estate ? A. He was. 

Q. How did the bank get these warrants, as far 
as the records show? 

A. The records show that on a certain date, pre- 
sumably the date in the complaint, the warrants 
were put into the assets of the Kelso State Bank 
and F. L. Stewart took credit to his account for 
that amount. 

@. Does the record show that these warrants 
were turned into the bank by Stewart, or the bank 
paid the money and put it to Stewart’s credit for 
those warrants ? A. It shows that. 

Q@. Give that record. A. October 23, 1920. 

Q. These warrants are for $500 each? Four of 
them; is that right? A. Yes. 

Q. Four warrants for $500 each? A. Yes. 
[146] 

Q. You are speaking of them as warrants, what 
do you mean by warrants? 

A. They were warrants of a diking district. 

Q. Municipal warrants? A. Yes. 

Q. That is diking warrants? A. Yes. 

Mr. GRINSTEAD.—While they are looking that 
up, I do not know what the bank’s records are going 
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to show, but we know something of this transaction. 
We know that Mr. Stewart apparently took certain 
warrants, I presume these were a part, out of the 
Philip Richter estate,—not out of the bank,—and 
caused them to be placed in the bank so that they 
became the assets of the bank. I do not know what 
the record is going to show as to who got credit for 
them. Those warrants, we also know,—I am mak- 
ing this statement to save time,—these warrants 
were, as Mr. Adams said, sold to the United States 
National Bank of Portland, under a repurchase 
agreement, and later, three days before the bank 
failed, the Kelso State Bank, through Mr. Stewart, 
bought the obligations under the repurchase agree- 
ment from the United States National Bank, and 
certain other transactions occurred there, and all of 
those warrants and all matters pertaining to them, 
are in the jurisdiction of another court, we contend 
in another action that has been pending for the, past 
year ‘between counsel here, or between the same 
parties here, represented by the same counsel. Those 
warrants are now under the jurisdiction of the 
United States District Court: for the District of 
Oregon and are passed on an appeal to the Circuit 
Court of Appeals, 9th [147] Circuit, in which 
the case was argued a few days ago. In the first 
place, it is our contention here that this Court can 
in no way obtain or have jurisdiction to pass upon 
the ownership of these warrants, or any matters‘ 
arising out of them as these are all matters that 
have been threshed out in the other Court. 
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The COURT.—What was the decision of the 
lower court? 

Mr. GRINSTEAD.—The decision of the lower 
court was against us but it is on appeal. 

Mr. MILLER.—But these warrants were sur- 
rendered to you on a stipulation. 

Mr. GRINSTEAD.—In that case, it is our con- 
tention that this money that was used to repurchase 
these warrants by the Kelso State Bank was our 
money, and that is the question that is on appeal to 
the Circuit Court. There is one other thing that 
has not been explained that it is necessary to 
picture, and that is contained in our plea of a setoff 
in the pleadings. This same company was on the 
bond of the county treasurer of Cowlitz County, and 
upon the failure of the Kelso State Bank, our com- 
pany paid $46,000 to the county treasurer. It is our 
contention in this other case, that the moneys that 
were paid by the Kelso State Bank to the United 
States National Bank, which is the loss if any, that 
this bank here has sustained, were moneys of the 
county treasurer, deposited within 48 hours of the 
time that the bank was shut up by the bank com- 
missioner at the time it was insolvent within the 
knowledge of the officers of the bank. So that I 
say that all of these matters, especially this matter 
here, is improperly before this Court. [148] 

The COURT.—The objection is overruled. 

Mr. GRINSTEAD.—In the matter of objections, 
are we required to claim exceptions at the time, or 
exceptions understood to go as a matter of course? 
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The COURT.—I think the safest theory is to 
make your exceptions at the time. 

Mr. GRINSTEAD.—May TI have an exception to 
the ruling at this time and also the ruling of the 
Court in the matters that have been passed upon by 
the Court this morning, in reference to those things 
that were not propounded in the claim. 

The COURT.—Exceptions allowed. 

Q. Go ahead. 

A. I have Stewart’s cage-book of October 23, 
1920, which shows warrants discounted, four, $500 
warrants discounted, making a total of $2,000 and on 
this date ‘‘Individual deposits subject to check’’ 
show F. L. Stewart, $2,000. 

Q. Have you got the deposit slip on that? 

A. The deposit slip, we have not been able to find: 
it. 

Q. Have you got Stewart’s ledger account show- 
ing that he received that money on that date? 

A. I have the ledger account. 

Mr. GRINSTEAD.—I do not think it is necessary 
for that record to be presented. JI understand the 
system of bookkeeping used there, and I understand 
the individual deposit column here shows that Mr. 
Stewart took credit on that date for $2,000, and I 
will assume, unless I show to the contrary, that 
that was entered and posted in the proper place in 
the ledger. [149] 

Mr. MILLER.—There is no question about that. 

Mr. GRINSTEAD.—There is no question aris- 
ing on that, we will admit it. 
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Q. That date is October 232 

A. October 23, 1920. 

Q. Then, Mr. Adams, without wasting further 
time on that,—do the bank books show Stewart for 
the $2,000 on that date ? A. The book does. 

@. And these warrants went into the bank ? 

A. They did. 

@. And they were later surrendered to these 
people, were they ? A. Yes. 

Q. What loss did the bank suffer by reason of 
that ? A. Two thousand dollars. 

Mr. GRINSTEAD.—TI object to that, as that is a 
conclusion of the witness. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—Exception. 

The COURT.—Allowed. 

Q. Two thousand ? A. It is not a conclusion. 

Mr. GRINSTEAD.—The Court has passed on 
that. 

Mr. MILLER.—Yesterday we passed over what is 
called the Fisk dummy note of $5,000. 

Mr. ADAMS.—$6,200, isn’t it? 

Q. $6,250. I wish you would explain that to the 
Court,—not what the record shows, but what you 
found out and know about the Fisk note. 

Mr. GRINSTEAD.—Nov, again, before the ques- 
tion is answered, I want to keep out hearsay. I 
understand Mr. Adams is an attorney and under- 
stands that. [150] 

Mr. MILLER.—No, he is not an attorney, never 
was admitted. 
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Mr. GRINSTEAD.—I thought he told me he was. 

Mr. MILLER.—No, he was a school-teacher and 
went into the banking business. 

Mr. GRINSTEAD.—He has been in court so 
much he knows the rule about hearsay, and I think 
we have cautioned him enough, 

Q. Have you got the Fisk note? For the purpose 
that the Court may get the connection, you testified 
yesterday, showing the records on this date, Janu- 
ary 19, 1921, that a note went into the bank for 
$6,250. You testified to that yesterday ? 

A. Yes. 

@. And the cage-book indicated that the money 
went to Stewart, did it? 

A. Five thousand went to Stewart and $1,250 to 
the Northwest Transportation Company. 

Mr. GRINSTEAD.—That is correct, the way he 
answered it from the record yesterday. 

Q. And you of course remember that the deposit 
slip of that date shows that Stewart took credit for 
the five thousand dollars ? 

Mr. GRINSTEAD.—Yes, that shows and that is 
the note in your hand there. Get it numbered and 
put it in. 

@. That is the note, is it? 

A. Yes, this is the note. 

Mr. MILLER.—I offer the note in evidence. 

The COURT.—It will be admitted. 

Mr. GRINSTEAD.—If the Court please, before 
this is admitted I will call your attention to the fact 
that this document on its face shows it is not com- 
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plete in that it [151] is not complete in that it 
refers to other documents. As to the further 
records I do not know what they are, but I would 
like to have that introduced as a complete document 
with the other things referred to. 

Mr. MILLER.—I do not care, there is a contract 
in there, entered into between Stewart and this man 
under which Stewart was to furnish money. 

Mr. GRINSTEAD.—You are offering them all 
together are you now? 

Mr. MILLER.—Yes. 

The COURT.—They will be admitted. 

Thereupon the Fisk note with papers at- 
tached was received in evidence and marked 
as Plaintiff’s Exhibit 3. 

. Mr. Fisk refused to recognize the note? 

. He did. 

. Denied liability in every manner? 

. In every way and referred to the contract. 

. The bank suffered a loss of how much on that 
account ? A. $6,250. 

Q. And it went to who? 

A. $5,000 of it went to Stewart and $1,250 to the 
Northwest Transportation Company. 

Mr. GRINSTEAD.—Of course any conclusion 
of position taken by Mr. Fisk under that testimony 
would not necessarily bind us or be binding on the 
defendant herein, if the Court please. 

Mr. MILLER—AII that we care to say is that 
the bank lost the money and Stewart got it. [152] 


OPOrPSO 
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Mr. GRINSTEAD.—Were there some other 
papers that went with it and went into the bank? 

Mr. MILLER.—I don’t know. 

Mr. GRINSTEAD.—I thought there was. You 
see that note refers to a contract. Didn’t you have 
it with your other papers that were originally in 
the bundle? In other words, I want to be sure we 
get all of it, get the whole story. 

Mr. MILLER.—There seems to be a statement 
from Mr. Fisk. 

Mr. GRINSTEAD.—Were those papers you have 
there part of the files of the bank in connection with 
this matter ? 

Mr. MILLER.—I assume— 

Mr. ADAMS.—Let me see. I do not know whether 
they happened to be clipped together or not. 

Mr. GRINSTEAD.—My point is, you ought to 
get the whole thing in. 

Mr. MILLER.—That is apparently a statement 
that Stewart made to Fisk; if you want it it may 
go in. 

Q. Do you know whether these were bank records 
or just statements that Stewart made to Fisk? 

The COURT.—I don’t see any use in taking up 
so much time for that. 

Mr. ADAMS.—Put them in there if you want to. 
It is a statement of their partnership business. 

Mr. GRINSTEAD.—I would like to have them in 
either now or later. 

The COURT.—Let them go in. 

Mr. GRINSTEAD.—As one exhibit ? 
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The CLERK.—It’s Exhibit No. 3. 

The COURT.—I don’t see anything to be gained 
by Mr. Adams’ [153] examination of the papers 
at this time. 

Q. Now, Mr. Adams, there are two notes here that 
we went over yesterday afternoon, one for $2,200 
Kelso Farm Company of $2,200 of date of February 
12, 1921 ? A. Yes. 

Q. And one note for $3,750? A. Yes. 

Q. Of January 15, 1921. The record showed yes- 
terday in going over them, that these notes were 
taken in by the Kelso bank—that should be Febru- 
ary 12, 1921, instead of January as we have it here 
in the complaint? 

A. I don’t remember about that? 

Q. Well, look and see. Never mind. Anyway the 
record shows that these two notes went into the 
bank ? A. They did. | 

Q. Do you know who the Kelso Farm Company 
was? If you don’t know I will have somebody else 
testify to that. A. No, I don’t know. 

Q. You don’t know? 

A. My knowledge would be based on inference 
from the records and from hearsay around about 
Kelso. 

Q. We will have to bring witnesses to show that. 
We want to show that this farm— 

Mr. GRINSTEAD.—Will you tell us what you 
expect to prove by them— 

Mr. MILLER.—We will prove that the Kelso 
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Farm Company was simply F. L. Stewart’s trade 
name. 

Mr. GRINSTEAD.—The Kelso Farm Company 
was originally incorporated, was it not? 

Mr. MILLER.—Yes, but it was disincorporated 
prior to this [154] and it was simply F. L. 
Stewart. 

Mr. GRINSTEAD.—I think we will concede that 
to save the time here. 

Mr. MILLER.—Save us bringing a witness here. 

Mr. GRINSTEAD.—Yes. 

Mr. MILLER.—Let that be in the record, that the 
Kelso Farm Company at this time, at the time the 
two notes were turned into the bank, was simply 
a trade name of F. L. Stewart in the operation of 
a farm—that is, it would have been his if he had 
paid the mortgage. 

Q. The record shows this money was credited to 
Mr. Stewart I believe you testified yesterday ? 

A. Yes. 

Q. At the same time there were two small items 
that went to this same company ? 

A. Kelso Farm Company at the same time re- 
reived credits—I am not speaking of this particular 
rase— 

Q. These are the ones—only these two items of 
the Kelso Farm in this suit here. (Counsel indi- 
cated on statement. ) 

A. They are the only items made by the Kelso 
Farm, but I would not be sure we have not claimed 
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on notes that are credited to the Kelso Farm ac- 
count instead of Stewart’s personal account. 

Mr. MILLER.—The company was disincorpo- 
rated something more than a year prior, wasn’t it, 
Mr. Davis? 

Mr, DAVIS.—I don’t remember what date it was. 

Q. From that time it was Mr. Stewart’s private 
property ? A. Yes. [155] 

Q. Mr. Adams, in 1921, have you got the North- 
west Transportation Company notes? 

A. I have them, but whether they are in the 
- file here or in the file that Mr. Dunham has gone 
after, I would have to look to see. 

Q. Take the Fritz Kruse note. What statement 
have you got there in reference to the Fritz Kruse 
note? 

A. We have two notes in the sum of $2,500 
each. 

Q. You have got two notes signed by who? 

A. Fritz Kruse. 

Q. How much? 

A. Twenty-five hundred dollars. 

Q. You have them now as part of the assets of 
the bank? A. I have. 

Q. Now, can you tell the date of those notes? 

A. From this transcript before me, which I be- 
lieve you gentlemen agree to, I cannot tell the date 
of the note, but I can tell the date it went into 
the work of the bank. It may have borne an 
earlier date of a few days. 
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, ®. Were your present notes renewals of some 
other notes? A. Yes. 

@. Have you got the records showing the renew- 
als? A. Yes. 

Qa urmiomi: 

A. Well, you have me slightly confused as to what 
you want me to do. You want me to get the record 
or take this transcript which I made of the record, 
and which I understand Mr. Grinstead— 

Q. I want you to show the relation of that note 
to the note you testified about yesterday? [156] 

A. Oh, yes; then, I will go to the record. 

Mr. GRINSTEAD.—Will you let me try to see if 
I cannot prove this for you by an admission? 

Mr. MILLER.—Yes. 

Mr. GRINSTEAD.—Will you follow this, Mr. 
Adams, for a moment? As I understand you, you 
have propounded a claim on a $5,000 note of Fritz 
Kruse, dated September 10, 1920. Out of that 
you are propounding a claim for $4,880 against us, 
and that note was later—this is the new part; that 
note was later renewed into two notes on February 
9, 182". 

Mr. ADAMS.— Yes. 

Mr. MILLER.—If you will produce those two 
notes, we are through with that end of the case. 

A. There is one of them. The other does not 
seem to be there. There is but one there now. 
The other one is just like it evidently. 

Q. You have handed me now one note for $2,500, 
February 9, 1921, signed by Fritz Kruse. Was this 
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found among the assets of the company? 

A. It was. 

Q. Were there two of those? A. There were. 

Q. The other the same amount? 

Mr. MILLER.—We will introduce this in evi- 
dence. 

The COURT.—Admitted. 

Thereupon said note, being Fritz Kruse Note 
‘No. 1875, $2,500, February 9, 1921, was received 
in evidence and marked as Plaintiff’s Exhibit 
No. 4. [157] 

Q. Taking up these two Farm Company notes, 
have you them? A. We have covered them. 

Mr. MILLER.—I want to introduce them in evi- 
dence ? 

Mr. GRINSTEAD.—I will call your attention to 
the fact that the notes bear no revenue stamps. 

Mr. MILLER.—I do not think that is a question 
that can be brought forward to defeat a recovery 
of this kind, because this man that they had bonded 
didn’t put a revenue stamp on the note. 

The COURT.—It will be admitted. 

Mr. MILLER.—These are two notes from the 
Kelso Farm Co., being dated February 19, 1921 
and January 12, 1921. 

The COURT.—They will both be received as one 
exhibit. 

Thereupon said Kelso Farm Co., Notes of 
February 15, 1921 and January 12, 1921, were 
received in evidence and marked as Plaintiff’s 
Exhibit No. 5. [158] 
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Mr. ADAMS, being recalled, continued his testi- 
mony as follows: 


Direct Examination. 
(By Mr. MILLER.) 

Q. About the Shephard notes, you have charged 
in this complaint and testified yesterday that there 
were five Shephard notes, each for $1,000, Frank 
Shephard, is that right? 

A. Without the documents I cannot remember 
the numbers. 

Q. I am asking you if there were five separate 
notes ? A. There were 14 originally. 

@. As far as this case is concerned? A. Oh, yes. 

Q. As far as this case was concerned there were 
five Shephard notes you testified about? 

A. Yes. 

Q. Those five separate notes were discounted by 
the Kelso bank as shown by the record ? 

A. Yes. 

Q. And the money was deposited by Mr. Stewart, 
that is right? 

Mr. GRINSTEAD.—Generally speaking, yes, 
there were five notes given. 

Q. Do you know Mr. Shephard? A. No. 

Q. Do you know what his relations were to Stew- 
art? A. Not from personal knowledge. 

Q. Do you know where he lived. [159] 

A. Yes. 

Q. Where? A. City of Portland. 

Q. Where are those notes now? 

A. They have been surrendered to Shephard. 
Q. Were they formerly in your possession ? 
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A. They were. 

Q. And did they come into your possession as 
part of the assets of the bank? A. They did. 

Q. Were there other Shephard notes besides these 
that were in the bank? 

A. Yes. Without that record that is in the ex- 
press office somewhere I could not remember just 
what others, as to whether these notes were older 
or not. There were some notes there, but some 
of them had been sold to customers and were re- 
turned to me and claims filed for them. There were 
more than five notes. I have, through a Portland 
attorney,— 

Q. I am getting to that in a minute. 

A. I was going to say that there were more than 
five notes,—more notes than we owned, that is what 
I am trying to say. 

Q. You have the Shephard sheets, showing the 
Shephard accounts? 

A. No, not the ledger sheets, I have our liquidat- 
ing list of notes. 

Q. Will you,—will that show the notes that you 
have? A. Yes. 

Q. Going back to the five particular notes, you 
surrendered these notes? [160] A. Yes. 

Q. Did you have some litigation or some set- 
tlement with Mr. Shephard? 

A. Indirectly litigation, but not directly. 

Q. You had a settlement? A. Yes. 

Q. And surrendered these notes on that settle- 
ment? me YACSs 
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@. What did you realize on the notes? 

A. Twenty cents on the dollar. 

Q. Twenty per cent? 

A. Yes. Mr. Grinstead asked me a question a 
moment ago which I was just trying to answer, 
whether the twenty cents on the dollar was for the 
face of the note, or whether it included the inter- 
est. [161] 

Q. Isn’t this one you brought suit on? 

A. No, that was not the note that was sued on? 

Q. Yes, isn’t it? A. Yes. 

Q. Not in this suit, but the one in Portland? 

A. Yes. That particular note was sued on by 
the Continental & Commercial National Bank. 

Q. In Portland ? A. Yes. 

@. Is this note I hold in my hand involved in this 
controversy here to-day? 

A. Only in this way, that the original notes which 
Stewart took credit for, I cannot tell whether they 
renewed into that particular note, or did not, until 
I run through the records. 

The COURT.—Then there is nothing on that at 
the present time. 

Mr. MILLER.—I have not finished the Shephard 
proof yet. 

The COURT.—So far as this one note, he is not 
developing that at all. 

Mr. MILLER.—It may be developed later. 

Mr. ADAMS.—May I continue just a little bit. 
I have allowed a claim for the difference between 
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twenty per cent, which the Continental & Commer- 
cial National Bank received out of it and the face of 
it, and they have surrendered to me the note. The 
note is now the property of the bank, of the Kelso 
State Bank. 

Q. This note had been negotiated, had it? 

A. Yes. It had been rediscounted by the Con- 
tinental & Commercial National Bank. 

Q. This note seems to have been separated, it 
does seem to be [162] the same note? A. Yes. 

Mr. GRINSTEAD.—Just a moment before you 
answer, if you will, please. 

The COURT.—That is the $1,000 note. 

Mr. ADAMS.—Yes. 

Mr. GRINSTEAD.—We move to strike any tes- 
timony and object to any further testimony relative 
to this note as it is not the one sued on or claimed 
and is not in the pleadings. 

Mr. MILLER.—If it is not, we do not claim it is 
important, and if it is, we will want to develop it. 

Q. Those Shephard notes, you have accepted the 
20% dividend upon, you have not got them here? 

A. No. 

Q. Can you show, for instance where you testified 
yesterday about these notes in the cage-book, what 
became of the money. From that date on, when 
was the next renewal on these notes you testified 
about yesterday. 

A. The original notes that were discounted with 
the bank were renewed from time to time, from the 
time they came into the bank, until the bank closed. 
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Q. That is what I want, have you got a statement 
there showing that? 

A. I have a statement but it is made up for 
Frank Shephard in conjunction with ‘Northwest 
Transportation Company, so that it is difficult to 
run out and if this might go over until later, I can 
make one for the Frank Shephard notes alone. 

@. We cannot put everything over? 

A. I will do the best I can to trace it. [163] 

Q. I wish you would do it. 

Mr. GRINSTEAD.—I wish he would take one 
and let me have a. chance to check it over. His 
testimony has been unintelligible to me. 

. Turn back to where we started yesterday? 

Mr. GRINSTEAD.—Take the first of your $1,000 
notes you claim on here, it is the one of April 23, 
1920, in your book, your cage-book, and it is April 
23, 1920 in your note register. That is the first 
$1,000 note of Frank Shephard. 

The COURT.—That is one of the five. 

WITNESS.—Yes. 

Mr. GRINSTEAD.—The defendant understands 
and is willing to stipulate that the note which 
was claimed on, the note that was dated April 23, 
1920, in the sum of $1,000 testified to by this 
witness yesterday, was renewed under date of 
November 15, 1920, into a note for $4,000; and 
that the $4,000 note was renewed again under date 
of February 24, 1922. If your records confirm that, 
it saves time. 

Q. Is that correct? 
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A. I assume that it is perfectly correct. I could 
not tell absolutely. 

Q. That is the history? 

A. Just a moment, let me tell it. There was a 
$4,000 note taken in at that time, and a $4,000 
note paid, but without running back through them 
I could not be positive, but I assume there is no 
question. 

Mr. GRINSTEAD.—Of course, in any of this 
stipulation, I don’t want to mislead anywhere. I 
can only give you the best of our checking in order 
to save time. 

Mr. MILLER.—If you agree that the records 
Show that, we are [164] satisfied. 

Mr. ADAMS.—We are satisfied with it, yes. 

Mr. GRINSTEAD.—If it is all right, I can take 
the next one in the same way. The next one, as Mr. 
Adams testified, came up out of a cash disappearing 
proposition,—carried for a year and disappeared; 
July 19, $1,000. It appears in the note register, 
according to the testimony yesterday. If you will 
follow the renewal on that, I will stipulate as fol- 
lows: 

Mr. ADAMS.—I think I will turn to the register. 

Mr. GRINSTEAD.—That note followed practi- 
cally the same course as the preceding one, renewed 
November 15, 1920, into the $4,000 note and then 
on February 24, 1921, that $4,000 note was renewed 
again into another $4,000 note; in other words, those 
two made two thousand of the $4,000 note. 
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The COURT.—When you speak of the $4,000, 
it is the $4,000 note we have here? 

Mr. GRINSTEAD.—Yes. 

Q. The notes amount to $4,000? 

Mr. GRINSTEAD.—On a certain day there 
would be a group of notes taken up and a new 
note for the whole principal amount issued, and 
some disposition would be made of the interest. 

The next one is August 13, 1920, that is the date in 
the note register, and the date in the cage-book and 
the date on the deposit slip as testified by this wit- 
ness here yesterday. That note went identically 
the same as the other two. That makes $3,000 ac- 
cording to our figures. 

Mr. ADAMS.—Yes, the way we have it. [165] 

Mr. GRINSTEAD.—The next one is a note of 
August 18, 1920, the same date, and that went the 
same way, and that makes up your $4,000 of notes. 
The renewed one is the $4,000 note and then that 
note was renewed again. 

Mr. MILLER.—The last renewal,— 

Mr. GRINSTEAD.—February 24, 1921. 

Mr. MILLER.W—And this bank failed on,— 

Mr. GRINSTEAD.—March 17, 1921. 

The other Frank Shephard note appears in the 
note register and as testified here yesterday, under 
date of September 29, 1920, was renewed on Novem- 
ber 15, 1920, and according to our records, was sold 
to R. Oyster by this bank. That is our record of the 
fifth note. 
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WITNESS.—We have a note sold to Riley Oyster. 
I think we better get our record on that. 

Mr. MILLER.—On the last one. 

Mr. GRINSTEAD.—I would be glad to have you 
do that on that sale because that is the way our 
record shows. 

WITNESS.—This Oyster note does not appear in 
our records at all, and Mr. Dunham’s conclusion 
is that is not the renewal of that date. 

Mr. GRINSTEAD.—I do not want to be bound 
by Mr. Dunham’s conclusion. 

WITNESS.—I did not mean to talk for the rec- 
ord. 

Mr. GRINSTEAD.—Go ahead with that under- 
standing. 

WITNESS.—We had a $5,000 note paid on that 
date and we got one $4,000 note back and one $1,000 
note does not appear in here at all. 

®. So that it must have been sold? 

A. It must have been, that one was sold, yes. 
[166] 

Mr. GRINSTEAD.—I want to know whether 
counsel stipulate on that. 

Mr. MILLER.—We will stipulate just as he now 
testifies the record shows. 

The COURT.—You are claiming $4,000 on this 
or $95,000. 

Mr. MILLER.—We were claiming $5,000. 

The COURT.—And you are saying that they have 
no showing except as to four. 

Mr. GRINSTEAD.—I am saying more than that 
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before we get through with it, but the other note 
appears in their record as sold and Mr. Adams has 
just said it does not show who it was sold to, but 
it traces back into cash, apparently. 

WITNESS.—It is that way. 

Mr. GRINSTEAD.—May be stipulated as cor- 
rect? 

Mr. MILLER.—Yes, all right. 

We have this stray Kruse note. 

Mr. GRINSTEAD.—You have register No. 1876 
there ? 

Mr. MILLER.— Yes. 

Mr. GRINSTEAD.—Put her in. 

Thereupon said Kruse note No. 1876 was 
offered and received in evidence and marked as 
Plaintiff’s Exhibit No. 4. 

Mr. GRINSTEAD.—One of them went in this 
morning as Exhibit 4, and the clerk is numbering 
both of them as Exhibit 4. 

Mr. MILLER.—Now, we will take up the Phillips 
notes, a series of them. 

Mr. ADAMS.—I have, them. 

Q. Do you know Mr. Phillips? A. Yes. 

Q. During this transaction, where was he living? 
[167] 

A. During the transaction involving these par- 
ticular notes, he was living down in Fruit Valley 
below Vancouver a mile or two. 

Q. Do you know whose place he was living on? 

A. Yes, he was living on a place he owned, tech- 
nically. 
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Q. Who had he acquired his technical rights 
from ? A. From Stewart. 

Q. Was he a person of any financial responsibil- 
Thee 

Mr. GRINSTEAD.—I think that is immaterial. 

The COURT.—Overruled, if you know. If you 
know at the time the notes were taken what -his 
standing was financially, you may state. 

Mr. GRINSTEAD.—I would either like to be 
heard, or an exception. 

The COURT.—Exception allowed. 

Q. Do you know, Mr. Adams? 

A. I only know from his statement to me. 

Q. Do you know yourself, other than what he 
may have told you as to his responsibility? 

A. I know, at the time of these notes. 

Q. That is what I am trying to find out. 

A. But not at the time he bought the farm from 
Stewart. 

Q. How about the time when you made these 
notes ? 

Mr. GRINSTEAD.—That is objected to as im- 
material. These are merely renewal notes. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—Exeeption please. 

A. Please state the question. 

Q. I want to know whether he was a person of 
any financial standing or not at the time he made 
this note? [168] A. No, he was not. 

Q. Have any particular property at all? 

A. Nothing but an imaginary equity in that farm. 
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Mr. GRINSTEAD.—I object to that as merely 
a conclusion, vague and indefinite, and not within 
the issues in pleading in this case,—merely the 
conclusion of the witness. 

The COURT.—That word ‘‘imaginary’’ may be 
stricken out and disregarded. Exception. Objec- 
tion overruled, motion denied. 

Mr. GRINSTEAD.—Exception, please. 

The COURT.—Allowed. 

Q. Now, did you come into possession, as an offi- 
cer of this bank, of a lot of Phillips’ notes? 

Ae i idid 

Q. Any considerable amount in addition to those 
mentioned in this controversy ? A. Well,— 

Mr. GRINSTEAD.—I object to that as immate- 
rial. 

Mr. MILLER.—I want to show his relationship 
with Stewart. 

The COURT.—Objection overruled, but give me 
some idea how much these Phillip notes amount to. 

Mr. GRINSTEAD.—Perhaps I can do it quickly 
here. I can give you our record. One note March 
20, 1918, $1,500; second note of the same date, same 
amount. 

Mr. MILLER.—These notes involved in this con- 
troversy, is that what you want to know? 

The COURT.—Yes. I want to get clear what 
you are talking about. 

Here counsel for the plaintiff read to the Court 
the testimony heretofore given by the witness 
Adams in reference [169] to the Phillips notes. 
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Mr. GRINSTEAD.—There is a claim here of 
$57.90, $1,500, and $500. Those three mentioned 
are March 20th in their note register. As a matter 
of fact, the $194.00 should not be mentioned in con- 
nection with these notes he is proving on because 
it does not go into them. 

Mr. MILLER.—The first item in yesterday’s tes- 
timony was a claim of $69.90, the next was a claim 
of $1,500, and a second of $1,500. 

The COURT.—I do not see the advantage of re- 
peating that. 

Mr. MILLER.—Just that we may get the amount 
of these Phillips notes. It runs through quite a 
lot of testimony. 

Mr. GRINSTEAD.—They are charging us $67.90 
out of $194. 

A note that went into the register on March 
20, 1918, but it is not involved in these renewal notes 
that are under discussion here. 

Mr. MILLER.—The next note is $1,500. 

Mr. GRINSTEAD.—On March 20, 1918, No. 7667. 

Mr. MILLER.—And another note for $1,500. 

Mr. GRINSTEAD.—That is correct, the same 
date. 

Q. And the next note we have here is $350. 

Mr. GRINSTEAD.—Yes, it is a $550 note under 
date of March 20, but you pleaded it as $500. 

Mr. MILLER.—But in the notice served on you, 
it is $3<0. 

Mr. GRINSTEAD.—$550, correct. 

Mr. MILLER.—The next note was $1,500, but 
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there was a charge against you of $500. 

Mr. GRINSTEAD.—That is correct, under date 
of April oe 

Mr. MILLER.—Then there is a charge of $38.70. 
[170] 

Mr. GRINSTEAD.—Yes, a $600 note, dated 
April 5, 1920. 

Mr. MILLER.—That is the amount that is in- 
volved in the Phillips notes. 

Mr. GRINSTEAD.—That is all of the Phillips 
notes, but not all of these go into these renewals 
here. 

Mr. MILLER.—That is a question we will de- 
velop now. 

@. I will hand you Meee notes, Mr. Adams, what 
are they? A. Notes of H. D. Phillips. 

. How many of them have you here? 

. I have five. 

. Where did you get them? 

. They were in the bank. 

Were they among the assets of the bank? 
They were. 

Are known as the Phillips notes here? 
They are. 

. Have they been renewed from time to time? 
Yes. 

. From where they were originally executed as 
shown in your testimony heretofore? A. Yes. 

Mr. MILLER.—Is there any objection to these 
being introduced in evidence? 


OPOroproropeo 
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Mr. GRINSTEAD.—Not until we trace,—I am 
not straight with you on them yet. 

Mr. MILLER.—AI) right. 

Mr. GRINSTEAD.—If£ we can agree on the 
tracing of these, yes. I do not want to agree to 
too much. 

Mr. MILLER.—Can you tell by the numbers? 

Mr. GRINSTEAD.—The first one you have is 
$67.90,—the $19 [171] note where you are charg- 
ing us with $67.90, and traces, according to our 
tracing, into a note of January 4, 1919 in the sum 
of $900, which renewed into a note of March 7, 
1919, of $1,500. That renews again into a note, 
April 5, 1919, in the sum of $1,500. 

Mr. ADAMS.—Yes. 

Mr. GRINSTEAD.—And that renews again into 
a note of $1,500 under date of September 10, 1919, 
which is not any one of these notes here, and we 
do not trace it into these notes of 1920. Ap- 
parently that goes into the note of $1,500 of Sep- 
tember 10, 1920. JI made a clerical error in copying 
my notes on this book. 

Mr. ADAMS.—I have it right here. 

Mr. GRINSTEAD.—So long as we do aon get 
caught twice on this note, I am willing to concede 
that the note there is the one although the date 
of the note is different. 

Q. What is this you have in your hand, Mr. 
Adams? 

A. This is a ledger account we have made up 
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of these matters. This is not the bank’s ledger, 
this is my ledger. 

Q. Showing the tracings of these notes. 

A. Yes, showing the amount that Phillips owed 
at any time. Just such a ledger as I keep in my 
own bank. 

Q. Tracing those notes, from the time they were 
made down to this time? 

A. Absolutely. The only trouble just now is that 
the note we have been tracing, No. 8846,— 

Q. How? A. April 5. 

Q. No. 8846? 

A. There are several of them, ’47, ’48 and ’49. It 
is one of [172] those. But these notes went into 
the new register that was open and have been given 
a new number, and carrying them forward in our 
ledger account, they are carried forward under 
a new number. 

Mr. MILLER.—Have you any objection to in- 
troducing that as a copy of the records, showing 
the renewals of these notes? 

Mr. GRINSTEAD.—Who prepared that? 

Mr. ADAMS.—Mr. Dunham did the clerical work. 
Of course, I checked them over. 

Mr. GRINSTEAD.—I am willing to stipulate to 
save time here,—I do not know whether this is ex- 
actly correct or not, but I will stipulate that the 
various Phillips notes that were running through 
the bank all merged down into a group of notes 
in Sept. 1920, two of $1,200, two of $2,000 and one 
of $1,500.00 which I am willing to agree are those, 
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provided you tell me you have not got another 
bunch. 

Mr. ADAMS.—You are absolutely safe. 

Mr. GRINSTEAD.—These are all of the notes 
the bank had and these are the identical notes you 
had when you took charge? 

Mr, ADAMS.—Yes. 

Mr. GRINSTEAD.—And they are all of the 
Phillips notes? 

Mr. ADAMS.—Yes. 

Mr. GRINSTEAD.—I do not care whether they 
are identical or not. 

Thereupon the Phillips notes were offered 
and received in evidence and marked as Plain- 
tiff’s Exhibit No. 7. [173] 

Mr. MILLER.—Have you got the Northwest 
Transportation Company notes? A. Yes. 

Q. There was one note for $2,500, dated 4/3/20, 
for which the entire amount is charged against 
Stewart. There was one for $5,000,— 

Mr. GRINSTEAD.—The one of September Ist 
is really the one you are charging us with, $2,104.78 

Mr. MILLER.—The one of $5,000 of September 
Ist, 1920, for $5,000 we charge them with $2,104.78. 
Then there is one of the 17th of November, 1920, 
$2,000, charge made against them of $43.80; and 
another one of the 10th of March, 1921, I believe, 
$2,000, and the charge is $450; and one note of the 
same date, March 10, 1921, note of $1,250 and $800 
is chargeable. That is the Northwest Transporta- 
tion Company. I have a lot of Northwest Trans- 
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portation Company notes here. I do not know 
whether you ean pick out the ones merged in these. 
Here is one of $1,250 which J will hand you, that 
is under date of March 10, 1921, originally $1,250, 
and $800 is charged,— 

Mr. GRINSTEAD.—Of course, you mean that 
is the note record, it is not the note. 

Mr. MILLER.—It is made the same as the 
note. 

Q. What can you say about that note, the one 
you now hold in your hand? 

A. That note is one that was in the bank when 
I took charge. 

Mr. GRINSTEAD.—Subject ae objections, we 
will reach later on, that may be considered as iden- 
tified, that note of $1,250 of March 10, 1921. You 
may introduce that subject to objections we are 
going to urge as to other reasons. [174] 

Mr. MILLER.—There is no objection as to it con- 
necting up. 

Mr. GRINSTEAD.—I think that may be the 
original note. 

Q. Ig that the original note? 

WITNESS.—I wanted to see whether that is 
not the original note, are you saying it is not the 
original note? 

Mr. GRINSTEAD.—lHt is. It is not a renewal 
according to our tracings. 

Mr. MILLER.—I will not introduce it until we 
get through with the Northwest notes. 

Q. We have charged them with $2,500 note, the 
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third day of April, 1920. Have you any note now 
that that note merged into. A. We can trace it. 

Q. All right, trace it——into which one of these 
notes we have here now? 

A. That traces into the note which you have in 
your hand, in part, $2,000 of it traces ultimately 
into that note. 

The COURT.—That traces into the $5,000? 

A. Yes. 

Q. Can you tell what became of the other $5002 

A. Yes, that was picked up and went into an- 
other note of $700 at a later date. 

Q. And what became of that note? 

A. $500 went into No. 1847, which you have there, 
have you not? 

Q. Yes. A. Of $2,500. 

Q. That was No. 1847, the registered number ? 

A. 1847, registered number. 

Q. And $2,000 of it went into a note that is desig- 
nated as 1708, $5,000? A. Yes. [175] 

Q. The $2,500 note is No. 18472 A. Yes. 

Q. The way you have it, the $2,000 went into the 
large note and the $500 went into the $2,500 note? 

A. What is the number of the larger note, 1708? 

Q. Yes? A. Yes, sir. 

The COURT.—I certainly do not understand 
what that $500 went into. 

Mr. MILLER.—We have another here of $2,500, 
No. 1847. 

The COURT.—The $500 traced into that? 

Mr. MILLER.—Into that one, yes. 
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The COURT.—Then to trace it into $700 is a 
mistake. 

Mr. MILLER.—No, there is no $700 traced here. 

WITNESS.—Yes, that is a mistake in the date 
on the note register. 

Q. Then how does it stand now, that the $500 
went into? 

A. The $500 went into No. 1847 of $2,500. $2,000 
went into 1708 of $5,000. 

Q. There is a charge of $43.80 out of the $2,000 
note, is that shown in any of these notes? 

A. What is the date of that? 

@. The 17th of November. 

A. It is not shown on these notes. 

Q. It may be shown in the other evidence. If 
you could turn to the cage-book of that date and 
see whether that was the note. 

Mr. GRINSTEAD.—You have already testified 
to that and traced it all regularly. 

Mr. MILLER.—The $43.80? [176] 

Mr. GRINSTEAD.—The original register num- 
ber is 1480. 

Mr. ADAMS.—Yes. 

Mr. MILLER.—Then, where does it go into, what 
note. Well, if you cannot find that $48.00 it is not 
worth spending a great deal of time for. 

A. Well, I found what happened to that note, the 
date on which it was contended that No. 1480, 
November 29, was cancelled and a cash item carried 
for it for a while. 

Mr. GRINSTEAD.—Perhaps I can satisfy you 


vs. John P. Duke. 211 


(Testimony of T. H. Adams.) 
that you would like to waive it and drop it. I will 
tell you what happened to that, it is a small item. 

Mr. MILLER.—AII right. 

Mr. GRINSTEAD.—Mr. Stewart paid out $43.80 
interest, $3.00 protest fees, eighty cents for revenue 
stamps and Miss Waugh made a duplicate deposit 
slip on November 17, 1917, in connection with some 
discounted Northwest Transportation notes and he 
paid out the money and it is in Miss Waugh’s own 
handwriting on the deposit slip. I think you are 
wasting time. 

Mr. ADAMS.—We know it to be in Miss Waugh’s 
handwriting. That item was testified yesterday as 
appearing in Miss Waugh’s writing, wasn’t it? 

Mr. GRINSTEAD.—Yes, that is correct. 

@. Let’s take up the next one. The next one 
is a note for $2,000 the Northwest Transportation 
Company of the 10th of March, 1921, $450 charge- 
able. 

A. Well, that is conceded to be, as I understand, 
an original note. $450 went to Stewart’s account. 

Q. Which one of these notes is that out of? 

A. $12,500. [177] 

Mr. MILLER.—We have covered that already. 

Mr. GRINSTEAD.—No. 

Mr. ADAMS.—Well, I'll see,— 

Mr. GRINSTEAD.—That is what your record 
shows, but it is not what your pleadings show. 

Mr. DAVIS.—You are claiming $450 out of the 
$2,000? 

Mr. GRINSTEAD.—Your testimony yesterday 
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traces it out of the Northwest Transportation Com- 
pany note of $2,000. 

WITNESS.—I think you are mistaken. 

Mr. MILLER.—Turn to that record and see, 
March 10, 1921. What have you got there now? 

A. March Ist, 1921, under individual deposits, 
Stewart is credited with $450, Kelso Farm, $800. 
On the reverse side, or on the opposite page, cash 
item of $250 is initiated, which goes out on March 
10, when this note of $1,250 comes in. 

Q. I am speaking now of the other one, $450 out 
of the $2,000 note. 

A. Well, it is not out of the $2,000 note. It is out 
of the $1,250. 

Q. The other $450? 

A. There is but one, is there, at this time? 

Q. You testified yesterday $450 came out of the 
$2,000 2 

A. I know it did, but I went over it and corrected 
it again. 

@. In this notice we served upon them, we say 
that $450 came out of the $2,000 note, is that a 
mistake ? 

A. That is a mistake, owing to the fact that a 
$2,000 cash item went out on that same day, and 
a $2,000 note went in, but running it back, the 
$2,000 note and the $2,000 cash item originated 
differently from this $1,250, and the [178] $1,250 - 
originates on the day that these two credits are 
taken. 

Q. So that this $800 you have already testified 
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to, and the $450 would come out of the $1,250 note? 

A. Yes. 

Mr. GRINSTEAD.—For the sake of wanting to 
keep our record straight, I object to any testimony 
attempting to charge us with an additional $1,250 
or $450 out of the $1,250 note, as incompetent, 
irrelevant and immaterial, not within the plead- 
ings, not in accordance with the claim filed with 
the surety company under the terms of the bond. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—Exception. 

The COURT.—Exception allowed. 

Q. That is all of the Northwest Transportation 
Company’s notes, is that right now? There is $800 
and $450 that came out of the $1,250 note? 

A. Yes. 

Q. Of the $2,500 note, $2,000 is in the $5,000, and 
$500 is in the $2,500? A. Yes. 

Mr. MILLER.—We offer these in evidence. 

Mr. GRINSTEAD.—Which ones are you offer- 
ing? 

Mr. MILLER.—The $5,000, $1,250 and $2,500. 

Mr. GRINSTEAD.—You are leaving out the 
$2,000 entirely. 

Mr. MILLER.—Yes. 

Thereupon said notes of the Northwest Trans- 
portation Company for $5,000, $1,250 and $2,500 
were received in evidence and marked as 
Plaintiff’s Exhibit No. 8. [179] 

Mr. GRINSTEAD.—May I ask a question? Do 
I understand then that of those two thousand dol- 
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lars that you sue us on, on the note dated March 
10, 1921, you are not claiming anything against us. 

Mr. MILLER.—In the notice served upon you, 
we claim $450 out of that. 

Mr. GRINSTEAD.—You are claiming that out 
of the $1,250 over my objections and are not claim- 
ing it out of this $2,000 note, is that correct? 

Mr. MILLER.—That is the way we understand 
it. 

(Recess.) [180] 

Cross-examination, 
(By Mr. GRINSTEAD.) 

Q. Now, just as a preliminary, I asked you to 
produce the minutes of the board of directors. 
Now, your counsel has handed me this book and 
this other file. Can you identify those? 

A. This book [I found among the records of the 
Kelso State Bank and shows to be an old minute- 
book. 

(). That was in the records of the bank at the 
time you took charge and has remained that way 
until this time? A. Yes. 

Mr. GRINSTEAD.—May that be identified? 

Minute-book referred to marked for identi- 
fication as Defendant’s Exhibit 1—-A. 

(. This second bunch, what is that? 

A. This bunch clipped together here contains . 
minutes of the board of directors and stockholders 
of the Kelso State ‘Bank for the later period, and 
I wish to explain to the attorneys and the Court 
that when I took charge of the bank these minutes 
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were bound in a looseleaf binder. When I sold 
the building and furniture and whatever the bill of 
sale called for, that was not necessary in the liqui- 
dation, after I sold that to the Cowlitz Valley Bank 
they found these papers with the minutes in them 
and they took the minutes out of the binder and 
rolled them up in a roll and laid them away. I 
later found them in that condition and as they had 
appropriated the binder and put them in, such 
shape it would not be practical to use them, Judge 
Miller has clipped them together in that form. 

Mr. MILLER.—There is quite a lot of stuff in 
there that is [181] not strictly a part of cor- 
porate records. 

Mr. ADAMS.—But they had been bound into the 
loose leaf. 

Papers referred to were identified as Ex. 
2-A. 
(By Mr. GRINSTEAD.) 

@. At the time you took charge of the bank there 
was in the records of the bank as I understand of 
course the ledger sheets pertaining to Stewart’s 
personal account and a great many cancelled checks 
that Stewart had issued on the State Bank of 
Kelso for years past? A. Yes, 

Q. But. not a complete file? 

A. I think Mr. Davis can tell a great deal more 
about that than J can. 

Q. That is your understanding, isn’t it. 

A. That is my understanding. 

Q. Have you brought up here all of the checks 
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signed by F. L. Stewart that you have been able to 
locate ? 

A. I think I can answer that in the affirmative, 
as far as I know I did. 

@. Those are the checks which we have been ex- 
amining here since the trial started,—or you let 
us have them. 

A. I don’t know you have them. I suppose you 
have them. 

Mr. DAVIS.—I got Judge Miller’s consent. 

Mr. MILLER.—You are free to examine any- 
thing we have got. 

Q. Now, in going over these several items, some 
51 items, on which you base a total claim against 
us in the sum of some $54,000 or more, I will ask 
you if it is not a fact that that claim is based upon 
these facts, as propounded by you: that whenever 
you found a note going into the bank and a credit 
out of that note going to Mr. Stewart— [182] if 
that note was not paid—you made that a basis of 
a claim against us? 

A. I think I got your question and can answer 
in the affirmative, if I understand the question. 

Q. In other words you propounded your claim 
whenever you found that Stewart had taken credit 
out of any note that remained unpaid in the bank? 

A. That is not—in a sense that is correct, Mr., 
Grinstead, and in a sense it is not. 

Q. Well, qualify it if you wish in any way you 
wish ? 

A. I will explain exactly how that was arrived at. 
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I took a suspicious note, I mean a note we deemed of 
little value or no value, worthless, and traced the 
note to its beginning. We traced just a few of 
those and we found that frequently Stewart got 
eredit on them. 

Q. Of all or a part of the note? 

A. Something out of some of those notes, not all 
of them. Then I had Mr. Dunham with my super- 
vision and help trace a great many of those notes 
that we deemed worthless or of little value, and 
in those or out of those that we found no profit 
inuring to Stewart we simply put aside. 

Q. When you say profit, do you mean you traced 
to see whether he gave full value received when he 
took all or a portion of any of those notes in this 
claim, or that the mere fact that a credit had been 
given Stewart was sufficient as a basis of the claim? 

A. Well, I did not trace to see whether he gave 
value because I was not concerned,—he could not 
give value as far as the bank was concerned. 

Q. Well, of course, we are not arguing. All I 
want to do is [183] to get at the basis on which 
the claim was made. As I understand it then, if 
you found an unpaid note and Stewart had a dollar 
out of it, or a part of it, to the extent that he did 
get credit, that became the basis of the claim? 

A. Yes. If we found in the notes,—we did not 
search anything that we deemed of any value. 
There may be good notes that Stewart profited in 
or took credit for a part of it, but we never made 
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any analysis of those. We made an analysis of 
the notes that became a loss or worthless. 

Q. Then you think there may be others, or do you 
know whether there were other notes that went 
through just the same procedure when they went 
into the bank, and the credit went to Stewart’s 
account, and those notes were afterwards paid, or 
you consider them good and therefore did not 
claim: on them? 

A. I do not know, because we never analyzed 
anything of the kind. 

@. As a matter of fact, isn’t it true that there 
are other notes in the records of the bank which 
you have examined where, when they were depos- 
ited, all or a portion of the notes went to the 
credit of Mr. Stewart’s personal account? 

A. Ob, I think there are probably a great many. 

Q. A great many? 

A. Yes, notes that are really out of the bank 
and gone. 

Q. Did you ever check out on any of those notes 
to see why Stewart was getting credit from those 
notes? A. On these that we make claim on? 

Q. Yes, or any others? 

A. Yes, I have, that is a little difficult question 
to answer, [184] because in checking that all I 
could do would be to take my own deductions as. 
to why he got the credit. 

Q. Well, here is what I am getting at; You 
have charged us with Mr. Stewart appropriating, 
—in this claim of yours and in your pleadings,— 
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those credits. Now, have you ever checked out to 
see whether he got those as his own money out of 
these other people’s moneys, without giving value 
received ? 

A. I may be dense, but I do not get anything 
out of that question. 

Q. Might it not be a fact on some of these claims, 
so far as you know, that when Mr. Stewart took a 
eredit for a certain amount he had actually parted 
with something of value out of his bank account 
to the same amount,—might that not be true? 

A. On the same day, the same time? 

@. Not necessarily the same time, but at any 
time. 

A. I never looked to see as to that. 

Q. Now, let me ask it as an illustration,—this 
is all preliminary in a way: take one of these $150 
notes you have running in here, the Wallace note, 
we will say? A. Yes. 

Q. Might it not have been true that Mr. Stewart 
was paying the rent of the premises occupied by 
Wallace & Mosier, and then, as they gave notes 
to the bank, which the bank took, he would get his 
money back as monthly installments of rent? 

A. Might have been for anything that I have 
found or know. 

Q. And is that same thing true as to all of these 
matters, whether any of these notes that you sue 
on here, where you [185] have traced it out and 
know that he did not give value received at some 
time or other for that? 
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A. You mean value received to the bank or 
value received to the individual that he got the note 
from ? 

Q. To the individual that he got the note from. 

A. Perhaps some of those,—I know he did not 
give value to the individual he got the note from, 
but I never considered that point, because it did 
not make any difference. 

Q. Of course, that is a conclusion, that is not up 
to me to argue. | 

A. I might say that was my conclusion. 

Q. I asked you whether you ever traced it to see 
whether that fact was true? 

A. I never did, except in probably one or two 
eases. J did not trace for them then, that came 
up incidentally. 

@. What one or two cases do you refer to? 

A. Howard 8. Amon is one. 

Q. Do you think of any other? 

A. Well, now, Mr. Grinstead, if I could begin 
at the beginning,—let’s take the Fisk dummy note. 

@. You make an exception on the Fisk dummy 
note ? 

A. No, I am not making any exception of it. I 
am just trying to get at the point whether I under- 
stand your question or not. 

Q. Let me try them? 

A. Let me turn the question and place the in 
quiry this way: Let us assume that he put up all of 
this money for Mr. Fisk, for this $6,250—is it 
then your question to me, do you ask me whether 
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I have investigated to find whether he gave Fisk 
$6,250 or whether their accounts did not [186] 
balance as to that. 

Mr. GRINSTEAD.—Of course, the Fisk note, 
not being signed, is distinguished from any of the 
other notes and it is all right to call attention to 
it, but it begs the question as to the rest of them. 

A. I will take the next one, the Phillips note of 
$1,500. 

Q. Yes. 

A. Do you mean to ask me whether Stewart 
cheated Phillips when he sold him the ranch that 
he had an interest in, or whether Phillips got 
$1,500 ? 

Q. You understand that these notes that went 
into the bank were notes that were given Mr. 
Stewart in payment for the farm that Phillips 
bought, do you? A. I do. 

Q. And that went into the bank, went into the 
bank’s records, at the time the records show? 

A. That is my understanding. 

Q. Then you and I understand that. ‘Now, are 
there any others where you say that you know that 
Mr. Stewart did not give value received for every 
eredit that he took? 

A. Well, I am saying, Mr. Grinstead, that note 
and all of these that come up, has never been pri- 
marily considered by me. If you want to ask me 
the question if I have investigated to see whether 
Mr. Stewart was out of pocket the amount of 
money represented by the note,— 
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Q. By the credit that he took, you mean? 

A. Well, by credit, yes, by credit, by his appro- 
priation of the note, I meant to say,— 

Q. Yes. 

A. I never considered that at all except as it has 
come incidentally [187] sometimes. 

The Court here adjourned until ten o’clock the 
following morning. 


October 29, 1922, ten o’clock. 
The trial of this case was continued as follows: 


Mr. ADAMS, being recalled, continued his testi- 
mony as follows: 


Direct Examination (Continued). 
(By Mr. MILLER.) 

Q. Mr. Adams, will you get the claim that was 
presented to the company, of which they have a 
copy. 

(Witness produced papers. ) 

Is that the claim in the form in which it was 
presented to the defendant company? 

A. Yes, I think it is an identical carbon. 

@. Were these analyses attached to it? 

A. Yes, those are carbon copies of the analyses 
presented to the company. 

Mr. MILLER.—I think it is admitted that this 
was presented. 

Mr. GRINSTEAD.—So far as I can see, this is 
a copy of a claim presented and the correspondence 
accompanying the claim presented to this company. 
There is no objection to the fact that it is a copy. 


vs. John P. Duke. 293 


It is objected to as immaterial, irrelevant and in- 
competent, and particularly for the reason that 
each and all of the items making up that claim 
[188] were not propounded timely within the 
terms of the bond sued on herein. 

The COURT.—The objection overruled. It will 
be admitted. 

Mr. GRINSTEAD.—We wish an exception. 

The COURT.—Allowed. 

Thereupon said copy of original claim was 
received in evidence and marked as Plaintiff’s 
Exhibit 16. ; 

Mr. MILLER.—I do not know whether you ad- 
mit receiving that claim. 

Mr. GRINSTEAD.—I will coneede that the 
claim was received in the mail in due course, fol- 
lowing the date of the letter that accompanies 
the claim in Exhibit 16. The letter accompanying 
Exhibit 16, bears date of June 9, 1921. 

(By Mr. MILLER.) 

Mr. MILLER.—While we are in the bank rec- 
ords, I want to offer in evidence the commissioner’s 
report showing the recognition [189] of the 
bond. I have the State Bank Examiner’s report 
of the condition of the bank for 1916, and IT want 
to offer in evidence this line, under the title of 
‘‘Officers and employees——amount of bond’’: 
“Cashier, F. L. Stewart, Bond, $25,000.’’ It is 
simply for the purpose of showing that the State 
Department recognized the bond given by the bank 
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eashier in this case and it is merely on the point 
that I wish to urge that it is an official bond. 

The COURT.—It will be admitted. 

Mr. MILLER.—I have read it into the record. 

Mr. GRINSTEAD.—You do not need to put this 
in for the present if you don’t want to. Of course, 
the Court has said as to this line that it is ad- 
mitted, but we want to be heard on this point. 
Here is the State Examining Officer who is re- 
quested to make an examination of the records of 
the bank,—what they show, now the thing that 
counsel has offered is a line in here showing that 
KF. L. Stewart is’ bonded and draws a salary of 
$2,400 a year, and the bond is in the amount of 
$25,000. I would rather have the whole record go 
in than to have one line of it. We are entitled to 
the whole document, and on that document being 
offered, we would object as not tending to prove 
any issue in the case. 

The COURT.—Mr. Grinstead is entitled to it. 
It will be admitted, the whole document. 

Mr. MILLER.—Of course, we will have the 
right, with all these matters, to withdraw these 
documents after the case is over with. 

The COURT.—Yes, either on stipulation or by 
substitution of copies. [190] 

Mr. GRINSTEAD.—We are agreeable that 
copies be substituted of anything. What we are 
contending for in our objection,—I want the Court 
to allow me an exception,—is that these reports 
are not binding upon us in any way and are in- 
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competent and immaterial in tending to prove any 
material controversy in, this litigation. 

The COURT.—I understand Judge Miller treats 
this as recognition of the bond as being the bond 
required by law, and I overrule the objection. It 
will be admitted. 

Mr. GRINSTEAD.—Allow an exception in the 
record. 

The COURT.—Allowed. 

Mr. MILLER.—The same thing is covered in the 
Commissioner’s report for,— 

Mr. ADAMS.—It is not covered in the 717. 717 
is on an old form which did not give a space for it. 

Mr. MILLER.—’18, ’19 and ’20 and 716 have 
been offered in evidence. 

The COURT.—Admitted. 

Mr. GRINSTEAD.—AIl over our exceptions. 

Thereupon said reports of the Bank Ex- 
aminer for 1916, 1918, 1919 and 1920 were 
received in evidence and marked as Plaintiff’s 
Exhibit 18. [191] 

Q. Now, in the books there are two Phillips 
notes, $1,500 each, of the 20th of March, 1918. Mr. 
Adams, referring to the note of H. G. Phillips, 
March 20, 1918, one for $1,500 and a_ second 
for the same amount. It was testified by you when 
you were on the stand the other day that these 
notes,—that the proceeds of these notes, the money, 
went into the guardianship matter, in which Mr. 
Stewart was guardian. What does your book show 
in reference to that? 
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Mr. GRINSTEAD.—What is the purpose of 
this ? 

Mr. MILLER.—We want to show that Mr. Stew- 
art took money out of the guardianship matter, 
and then replaced it again with the proceeds of 
these notes. 

Mr. GRINSTEAD.—I do not see the materiality 
of going into the guardianship matter here. He 
covered the entries that to to the question of the 
liability sued on here. 

Mr. MILLER.—I do not think it was quite com- 
pleted at that time. I think we left it for a further 
showing as to how the money came to be paid into 
the guardianship matter of which he was the guar- 
dian. 

Q. What have you got there,—go ahead and tes- 
tify about it. 

A. I cannot remember how much of this will be 
repetition. 

@. Go on with it, we can stop you. 

A. Well, on the 20th of March, 1918, reading 
from Stewart’s cage-book, on that date, two notes, 
or more than two, but these two particular notes 
of $1,500 each wnder ‘‘Notes Discounted’’ were 
taken in the name of H. D. Phillips or H. D. Phil- 
lips notes in the same amount of $1,500 each went 
into the work on that date. 

Q. Were discounted by the bank on that date? 

A. Were discounted by the bank on that date. 
[192] 

Q. And the cash item went out? 
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A. And a cash item of $3,200 went out. 

Mr. GRINSTEAD.—However, on the 11th of 
March,—just to save a little time,—is the origin 
of the cash item, and you said that had something 
to do with the Deering estate? A. Yes. 

Q. Now, did yott say that Stewart got that money 
from the Deering estate on the book? 

Mr. GRINSTEAD.—That is immaterial. If the 
cash item went in and went out of the bank on the 
llth, it has not anything to do with the issues in 
this case. The issue in this ease is that the Phillip 
note went in, and he testified about it, on the 20th 
of March. 

Mr. MILLER.—We also want to show that Stew- 
art, previously, just before that, had taken the 
money out of the estate of the guardian, for the 
purpose of showing that he did use this money to 
replace what he had taken out of the guardianship 
matter. 

Mr. GRINSTEAD.—These books show what be- 
came of the notes. If you are trying to show dis- 
honesty in connection with some matter that is 
extraneous to this litigation, I am objecting to it. 
I think that is the only purpose of the testimony. 

The COURT.—If he appropriated the money of 
the estate and then appropriated money of the 
bank to square his appropriation with the estate, 
why it would seem to be an appropriation of the 
bank. 

Mr. GRINSTEAD.—What you are forcing us to 
do in order to meet [193] this on rebuttal, is 
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to go into something: we know nothing about, 
namely, the administration of the Deering estate. 
It has not been pleaded. It has nothing to do 
with the issues here. 

The COURT.—The day that this cash item of 
$3,200 went out, what date was that? 

WITNESS.—It went out on the 11th of March. 

Q. I get it that your cage-book shows the two 
notes came in on March 20th? Be SOGS: 

@. In a cash item? 

A. It came in on March 11th. 

Q. In or out? 

A. Came in. In other words, there was origin- 
ally, on March 11th, a cash item that went out or 
was neutralized or balanced with these notes that 
went in. 

Q. This cash item of $3,200, that is money of 
the bank that was taken and credited to Stewart? 

A. That is what we are undertaking to show, 
your Honor. 

Q. What do you mean to say, $3,200 went out 
on March 11th? 

A. Went in, went into the cash items, your 
Honor. Let me use an ordinary term for that. 
On March 11th a cash item originated and was 
carried in Stewart’s cage-book in the sum of 
$3,200. 

Mr. GRINSTEAD.—Now, to explain that, that 
means he earried it in his book, as if he had some- 
thing there that he called cash? <A. Exactly. 

Q. And he kept calling that $3,200 cash until the 
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20th of the month, and on the 20th of the month 
he sold the bank [194] the two notes of Phillips, 
and eliminated the cash item,—ceased to hold it 
as cash. Jn other words, the bank now owned 
notes instead of cash. A. Instead of cash? 

@. Instead of the cash item. A. Yes. 

(By Mr. MILLER.) 

@. When these two notes were sold to the bank, 
Stewart took credit for the amount: of them? 

A. No. 

Mr. GRINSTEAD.—Cash item took credit. 

Mr. ADAMS.—Cash item was credited. That is 
what we want to do, to go back and show the origin 
of the cash item. 

Q. To show Stewart got the money? A. Yes. 

Mr. GRINSTEAD.—Cash items, got the benefit 
of the money. 

ire, COURT —When ihe notes came in, “the 
cash item,— A. Disappeared. 

Mr. GRINSTEAD.—Im other words, the legal 
effect was that the bank traded the cash item for 
the two Phillips notes? 

Mr. MILLER.—It becomes important to show 
the relationship of the cash item to Stewart. 

Mr. GRINSTEAD.—I have not been apprised 
by the pleadings that I have to go into the guar- 
dianship of Henry Deering in this case. 

The COURT.—I will overrule the objection. 

Mr. GRINSTEAD.—Note an exception. 

The COURT.—Exeeption allowed. 

Mr. ADAMS.—On March 11, 1918, reading from 
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Stewart’s cage-book, as I have already testified, 
the cash item originated [195] of $3,200 and 
which appears on the right-hand page; and on the 
opposite or, left-hand page there appears a credit, 
individual deposit, of F. L. Stewart, $200. 

Mr. GRINSTEAD.—Let’s explain that right 
there. That means, when the bank took in what- 
ever that cash item was, Mr. Stewart took $200 of 
it into his individual deposit? 

Mr. ADAMS.—Just so. 

Q. Now, what became of the other $3,000? 

Mr. ADAMS.—The other $3,000, the cage-book 
shows, was credited to savings account. 

@. And the deposit slip shows that as going to 
the guardianship of Henry Deering? 

A. The deposit slip we are unable to find, but 
the ledger shows, F. L. Stewart, to guardian Henry 
Deering, for March 11, 1918, shows this guardian- 
ship account credited with $3,000. Now, going 
back on that, we are able to trace this, if the attor- 
neys and Court wish,— 

Mr. MILLER.—Go on and read it. 

The COURT.—Is that claim against the bonding 
company for $2,000 or $3,000? 

Mr. ADAMS.—No, your Honor, Mr. Stewart 
put his check in on the day that the cash item dis- 
appeared, for $200. 

The COURT.—That is proving up a claim of 
$200 ? 

Mr. ADAMS.—Not of $200, but of $3,000. The 
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$200 is a legitimate transaction, it appears, except 
he borrowed that for a short time. 

Mr. MILLER.—There are two notes each, of 
$1,500. 

Mr. ADAMS.—Among the deposit tickets of 
August 14th, 1915, I find this one: To the credit 
of F. L. Stewart,—the name is so badly punched 
I cannot read it all— [196] 


intenry Note .....0:0..-:.:. $3,879.50 
NOt . suc t eee es $2,000.00 
TC 7.56 


$2,007.56 2,007.56 


$1,871.94 


Wess Revenue .............. 1.78 
Ee oo el Se eee. $1,870.16 


That is in Mr. Plamondon’s handwriting. 

Q. Go on with your tracing? 

A. On January 28, 1915, among the deposit slips 
of January 28, 1915, is the following: 

To the credit of F. L. Stewart, J. J. Henry Note, 
$2,000. F. L. Stewart, Cashier. 

That is in Mr. Stewart’s handwriting. 

Now, turning to the note register of that date, 
Jan. 28th, 1915, Page 14, Vol. ‘‘D,’’ we find a 
note of J. J. Henry, endorsed by F. L. Stewart, 
$2,000; marked ‘‘Paid,’’ August 14, 1915, which is 
the date that the other note of $3,879.50 came in 
with a credit of $2,007.56, principal and interest 
of old note. 
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Turning to the note register, page 25, Vol. ‘‘D,”’ 
Aug. 14, J. J. Henry note, endorsed by F. L. Stew- 
art, $3,879.50 marked ‘Paid’’ August 14, 1915. 

The COURT.—That is a note dated August 14, 
1915? 

A. Yes, that is the date that this note is marked 
‘‘Paid’”’ in the register. 

Q. Now, go on with your. explanation in refer- 
ence to that? 

A. Reading from Plamondon’s cage-book, Au- 
gust 17, 1915, under Notes Paid, we find, without 
comment, $3,879.50. Debits to corresponding 
banks, Frisco, $3,879.50, balancing this item. 
[197] 

Q. What do you mean while you were there, 
by that deposit to the San Francisco bank ? 

A. It means that the note was taken out of the 
notes of the Kelso State Bank and so far as the 
books show sold to the American National = 
of San Francisco. 

On the date of August 17, 1915, General Ledger 
6, of the Kelso State Bank shows American Na- 
tional Bank charged or debited with $3,879.50. 

Q. That is General Ledger 6, page 73? 

A. Yes. Turning to page 104 of the same vol- 
ume, General Ledger, rather, pages 104 and 105, 
American National Bank on the 19th day of No- 
vember, 1915, is credited with $3,879.50. 

@. Does that mean that the note came back to 
the Kelso Bank? 
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A. Came back to the Kelso Bank and went into 
the work on that day. 

Q. What is that last date? 

A. That is November 19, 1915. 

Q. That is when that note came back in the 
Kelso Bank, isn’t it? 

A. When the note came back to the Kelso Bank, 
and the American National Bank,— 

Q. Was credited? 

A. Given credit for it. On that date, Novem- 
ber 11, 1915, the guardianship account of F. L. 
Stewart of guardian of Henry Deering, incompe- 
tent, is charged with $3,879.50. The note, so far 
as the records are concerned, disappears there and 
no further trace of it is found, and no further ref- 
erence of any kind appears so far as I have been 
able to tell, until the date of this credit to the 
Deering estate of $3,000, and the account shows 
that the Deering estate has [198] never been re- 
imbursed from that day forward, except some small 
deposits of $200 and $100. 

Q. How long was that credit of $3,000 given to 
the Deering estate, before the account was closed? 

A. About one month. 

Q. About one month? 

A. The time was twenty-nine days, to be exact. 

Q. When you speak of the $3,000, was that the 
cash item you have referred to? 

A. That is the $3,000,— 

The COURT.—Twenty-nine days before the 
bank closed ? 
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WITNESS.—No, twenty-nine days before the 
Deering estate,—I do not know about the Deering 
estate, but before Stewart’s account with his guard- 
ian was closed in the bank. 

Q. And that is the only credit that the estate 
got so far as you know, was that $3,000? 

Mr. GRINSTEAD.—I cannot see why you are 
going into the Deering estate. 

Mr. MILLER.—In order to show that Stewart 
took this money and put it into the Deering estate, 
of which he was the guardian. 

Mr. GRINSTEAD.—If he did, and if the bank 
got full value, I do not see the materiality of it. 
Your own testimony shows that it got full value. 

Mr. MILLER.—It did not get full value. It 
got the two Phillips notes. 

Mr. GRINSTEAD.—Then the only question is 
the value of the Phillips notes. 

Mr. MILLER.—Those notes were put in there 
by My. Stewart. These two Phillips notes were 
Stewart’s notes, which he put [199] in the bank 
and drew the money out and paid it in this Deer- 
ing estate that he was the guardian for. The Pinl- 
lips notes, we will attempt to show, were bogus 
notes. 

Mr. GRINSTEAD.—What do you mean by bo- 
gus notes? 

Mr. MILLER.—Oh, had no value,—one of Stew- 
art’s manipulations. That is all of the direct ex- 
amination at this time. [200] 
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Cross-examination. 
(By Mr. GRINSTEAD.) 

Q. Mr. Adams, before we leave this $3,879.50 
that you have been testifying to, the only thing 
in your register, or in your records that connects 
up the note that came back from San Francisco, 
with any note that had been previously sold, is the 
fact that the amount is the same,—there is nothing 
in the record that identifies it. 

A. Yes, the correspondence does. 

Mr. MILLER.—It has not been introduced in 
evidence. You can have it though, if you want to. 

@. This file of correspondence is the same thing 
you had in your files and counsel just handed it to 
me, that is correct isn’t it? 

A. That is correct. 

Mr. GRINSTEAD.—May that be marked for 
identification ? 

Mr. MILLER.—No objection, no objection to it 
being marked or admitted in evidence. 

The COURT.—Let it be marked for identifica- 
tion, 3-A. 

Q. Now, just passing that matter for a few 
minutes, the entries that are made of these various 
transactions, in the books and records of the Kelso 
State Bank in the handwriting of F. L. Stewart 
are all plainly identified and easy to trace, are 
they not; there is no attempted concealment where 
he takes what you claim is a dishonest credit,—he 
has written it out on the books what it is for? 
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A. Generally that is so. There may be an ex- 
ception or two. 

Q. None of it occurs in those that you have been 
offering here, he wrote it out, what it was all about, 
in each case? [201] 

A. Except those cash items. They are some- 
times labelled and they are sometimes not,—sim- 
ply carried into the account. I believe that is the 
only exception I would want to make. 

@. His records are much more easily traced than 
Mr. Plamondon’s records of the same sort? 

A. Very much more. Mr. Plamondon was a 
general teller or chief teller, and had to condense 
his record more than Mr. Stewart did. 

@. There is not any evidence in any of Mr. 
Stewart’s work of any effort of a concealment at 
all of the various transactions that we have been 
going over? 

A. None in these as I recall now, at all. 

Q. Now, another thing, at the time you took 
charge of the bank as you testified, you found 
large quantities of Mr. Stewart’s checks, going 
back for a number of years, they were in the file 
and remained there, and you have brought them 
here, have you not? 

A. They were not exactly in the file. 

Q. They were in the bank premises? 

A. They were in the building. 

Q. What I want to ask you about now is, what 
about his correspondence and the bank correspon- 
dence, was that all there in the bank? 


vs. John P. Duke. Dar 


(Testimony of T. H. Adams.) 

A. There was various voluminous correspon- 
dence in the bank. I would not be able to say it 
was all there. 

@. That correspondence is here, you have 
brought it up? 

A. I have brought all I could find that related 
to the questions at issue. 

@. Have you brought up all the correspondence 
in reference to Wallace & Mosier and the North- 
west Transportation Company) [202] that you 
could find in the bank,—you have that here? 

A. I had only a very limited time to get that 
out, and I employed two young women to get it 
out for me. 

Q. I will ask you whether or not it is here? 

A. Well, it is here, with the understanding that 
they might have missed something, but under my 
directions they were to have everything that per- 
tained to it. 

Q. So far as you know, all of these matters that 
we are being sued on here, in the matter, no com- 
plaint was ever made of those transactions by the 
bank or its officers or directors, was there? 

A. That would only be hearsay. 

Q. I do not understand the question. 

A. That would only be hearsay, I could not an- 
swer that. 

@. You did not find in the records of the bank 
any notice to the surety company of irregularity 
in any of these transactions? A. None. 

Q. So far as you know, there never was any 


238 Fidelity & Deposit Company of Maryland 


(Testimony of T. H. Adams.) 

claim made or any notice given to the surety com- 
pany of any kind at all until the one you gave that 
is in evidence here? 

A. The commissioner,—I have seen a copy of 
the notice that the commissioner gave, that there 
would probably be a claim. 

Mr. MILLER.—He is speaking of before you 
took charge of it. 

A. That was before I took charge. 

The COURT.—That was before you took charge? 

A. It was before I took charge. The commis- 
sioner of banking closed the bank on the 17th of 
March and I took charge on the 27th of April fol- 
lowing; and I have a copy of the [203] letter 
addressed by Mr. Claude P. Hay to the bonding 
company, setting forth that there would probably 
be a claim. 

Q. That was after the bank closed? A. Yes. 

Q. That was some time after the 17th of March, 
1921? 

A. Between the 17th of March and the time I 
took charge. 

Q. You have given all of your time since you 
went in there to the handling of these bank matters, 
haven’t you? ANS MOS, 

Q. During that time you have been over the 
records and files of the bank quite completely ? 

A. Some of them I have gone over a very great 
many times, and perhaps a good many of them I 
have never even seen. 

Q. You have not found anything indicating any 
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notice or any claim, under this bond that we are 
being sued on here? A. No, none. 

Q. Now, as to these various loans or notes that 
went into the bank that you are claiming here are 
chargeable against the bond, did you find any 
record in the bank where the bank, or its officers, 
or its directors had ever repudiated or otherwise 
questioned those loans? 

A. There is no record that I know of; no, sir. 

Q. For instance, just for illustration, not to 
cross-examine on the particular matter, but he had 
just been offering these Phillips notes of $1,500, 
notes that went into the bank really as a cash item, 
there never was any question raised by the bank 
as to those Phillips notes? A. No. [204] 

Q. Mr. Stewart was not asked to take them out of 
the bank ? 

A. There is no record I have found of any such 
request. 

Q. They remained in the bank and in the bank- 
ing books there until the commissioner took charge, 
as a part of the estate of the bank, and not ques- 
tioned,—isn’t that the fact? 

A. As far as the record discloses, that is true. 

(). And that is also true as to all of the other 
items that are sued on here, isn’t it? A. Yes. 

Q. So that from the time that each and all of the 
items sued on came into the bank, at their several 
dates, until the Bank Commissioner took charge, 
those notes or renewals of them stayed in the bank 
as assets, and were not questioned by the bank 
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as to the bank’s ownership of them as far as you 
have been able to find from the records? 

A. With the exception of the notes that were oc- 
casionally discounted and then taken out,— 

Q. Yes, except for the ordinary commercial trans- 
actions, when the bank would sell them and maybe 
take them back later ? 

A. That is the only time I find any record of 
their having been out of the bank. 

Q. The bank acted as to them, and all of these 
loans, on the basis of owning the paper? 

A. Yes. 

. At all times? A. Yes, 

Q. Now, another question, on a great many of 
these transactions that you have sued on here, the 
bank subsequently [205] made loans to the same 
parties, did they not? A. They did. 

@. Out of which Stewart took no credit at all? 

A. That, I think, is sometimes true. 

(). In other words, there was a continuous course 
of dealing with Wallace & Mosier and with the 
Northwest Transportation Company and the Tri- 
umph Machinery Company and the Seaside Packing 
Company, and these other items that you sue on, 
some subsequent and some prior to other loans. 

A. Prior to other loans and renewals at any 
rate. 

Q. Well, in some eases, there were additional . 
credits extended ? A. Yes. 

Q. And after these loans that you have sued us 
on here, the bank at all times subsequent to the 
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time those papers came in to and became the 
property of the bank, as you state, they took re- 
newals of them,—that has been the testimony here, 
the bank took partial payment on them when they 
could get them, did they not, and also took interest 
payments on them? 

A. They took interest payments. 

@. When it could get them? 

A. It might have had an opportunity some- 
times to get money that the record does not show. 

@. As far as you know they took all that they 
could get? 

A. As far as I know, they took all that they could 
get. 

Q. At all times acted as the owners of the paper 
and were entitled to take payment on it if they 
could get it? 

A. So far as the record discloses. 

@. Another thing, you have propounded,— 

The COURT.—I understand that to apply to the 
questioned [206] transactions. 

Q. That is true of all of these questioned trans- 
actions, isn’t it,—that is the point of the question? 

A. I lost the connection. | 

Q. I will ask a question that covers it all, if I 
might. Mr. Adams, as to the notes we are sued on 
herein, or the notes of which these notes are re- 
newals, the bank at all times accepted payments on 
those notes whenever they could get it, as far 
as the record discloses? 

A. So far as the record discloses, yes. 
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Q. And accepted interest whenever it could get it? 

A. That is correct. 

Q. And accepted security whenever it could get it? 

A. Yes,—you are asking whenever it could get 
it. It did accept all of these notes, and I assume 
they did whenever they could get it. 

Q. The Court’s question was whether your 
testimony here that the bank accepted payment of 
interest and so on applied to these loans that are 
in controversy here, and your answer is ‘‘ Yes”’ isn’t 
it? 

A. It might and not; to some extent it did not. 
In some instances it did, and some perhaps not. 
There may be some of that interest that did not 
fall due on some of them, but I will answer, if I 
might, in this way, that they were treated just 
as any other notes apparently, in the bank. 

Q. That is what I thought? A. Yes. 

Q. Now, taking up another subject, you have 
offered in [207] evidence here, as a part of your 
claim, different matters of loans, for instance, the 
loans to Stewart, and for instance, the Kelso Farm 
Loans, using that as an illustration. 

A. Yes, I understand. 

@. I understand your contention to be that that 
loan to the Kelso Farm Company is practically a 
loan to Stewart? A. That is our contention. 

@. That is not the only loan that the bank ever 
made to Stewart? 

A. Stewart had a very great many loans from 
the bank at one time or another. 
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Q. Let me ask you this, to save time, isn’t it a 
fact that at all times during the time he was con- 
nected with the bank, down to the very last, he 
used to borrow money and nearly always had some 
notes in the bank? 

A. I would not want, without referring to the rec- 
ord, to make it that sweeping, but I will say from 
memory, that a great deal of the time he owed the 
bank. I would not want to say all the time, or 
practically all the time, as counsel has put the 
question, without referring to the record; that might 
be so and might not be so, but I find that there 
were a great many loans to Stewart. 

Q. Did you find as to those loans to Stewart, 
that they were always approved and authorized by 
the directors prior to the time they were made and 
the notes were accepted by the bank? 

A. There is no evidence that any of them were 
ever approved before the loans were made. 

Q. In other words, throughout the entire period 
of his connection [208] with the bank, the 
loans were made to Stewart without authorization 
from the directors? 

A. So far as the records disclose, the directors 
never authorized any loans to F. L. Stewart. 

Q. That status is not confined to Mr. Stewart 
alone, is it,—the other officers and directors of the 
bank borrowed money without the approval or au- 
thorization of the trustees,—that is not limited to 
Stewart ? A. No, it is not limited at all. 

Q. Mr. George F. Plamondon was borrowing in 


244 Fidelity & Deposit Company of Maryland 


(Testimony of T. H. Adams.) 
the same manner during the time of his connec- 
tion with the bank? 

A. Yes. I would not make it quite so sweeping 
as that, however. 

Q. Mr. Pat Baxter was borrowing repeatedly 
without. authorization. 

A. I hardly think that was true. 

Q. Mr. Baxter was a trustee of the bank all the 


time ? 
A. No, he was director only for a few years. 
Q. A few years? 
A. Well, perhaps three or four or five years. 
Q. Wasn’t he, during the last years of the bank,— 
A. I will explain,— 
Q. I will pass that for the present? 
A. I will answer your question as to Baxter’s 


relation. I do not know whether he did or did 
not. I have never found any reference to any 
loans to Baxter. 

Q. There were plenty of loans to Baxter on the 
books, it is only a question whether it covered the 
date he was trustee or later on? 

A. I believe I could dispose of that by saying 
that there is [209] no record in the bank of any 
loans having been authorized. 

Q. To directors? 

A. To directors, or anybody else. 

The COURT.—Let me get that. The directors ‘ 
did not pass on the loans? A. No. 

Q. In advance? 

A. Never in advance. There is one record of a 
loan being ratified after it was made. 
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Q. But none authorized in advance? A. No. 

Q. It is also true that Mr. Ayers and Mr. Catlin 
and Mr. Wallace borrowed money from the bank 
on notes, isn’t it? 

A. I have a record where Mr. Ayers borrowed, but 
I do not believe I have seen in the record where 
the other gentlemen borrowed directly. The Wal- 
lace Land Company, a corporation, borrowed some, 
I know. 

Q. Let me ask you if Lew Plamondon,—not 
George Plamondon, was not assistant cashier of 
the bank in 1914? 

A. He was at one time, an employee of the bank, 
but I do not know that I remember his capacity. 

Q. George Plamondon really took his place later, 
when he went down to the Woodland bank? 

A. Well, I do not know. Louis Plamondon was 
employed by the bank about that time, but whether 
he was assistant cashier I do not believe I have 
seen, 

Q. Now, Mr. Adams, Mr. Wallace was a director 
from the beginning of the bank, was he not? 

A. No. 

Q. When did he start in? [210] 

A. I would have to consult the record. He has 
been director for quite a long while. 

Q. I might pass that up now, if you do not know 
at this time. Mr. Catlin was a director for a 
long time? A. Well, for some time. 

@. He borrowed money from the bank? 


246 Fidelity & Deposit Company of Maryland 


(Testimony of T. H. Adams.) 

A. I could not answer as to that. I have never 
seen anything in the record in regard to that. 

Q. Mr. Ayers, you say, borrowed money ? 

A. I have seen a reference to Mr. Ayers. 

Q. He was a director? A. Yes, a director. 

Q. You do not know whether he borrowed while 
he was a director or not? 

A. No, I could not testify to that without consult- 
ing the record. | 

Q. All of the loans that were made to the directors 
and officers of the bank, according to your under- 
standing of the records, were made as a matter 
of practice and custom there, without authorization 
of the board? 

A. I can testify to that so far as the record 
discloses, the board never authorized anything. 

Q. Now, Mr. Adams, the bank-books do disclose 
that the bank had in force and effect an auditing 
committee at all times did they not? 

A. I do not believe I have seen any reference to 
an auditing committee. 

Q. You have read the minutes of the bank? 

A. I do not know as I have. I do not know I 
have ever read them through one after another. 
Some matters I have read [211] a number of 
times. 

(. You identified the minutes here the other day 
of the two bundles, the book and the bundle that 
constitute the minutes. A. Yes. 

Q. Of course, these are only preliminary ques- 
tions, but the minutes show at the annual meeting 
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there was an appointment of an auditing committee 
each year. I think each year, I have not examined 
it closely. What I was going to ask you was 
whether or not the records show, so far as you 
know, anywhere, that the auditing committee had 
ever criticized or otherwise questioned the various 
loans that are in controversy here? 

A. No, I have not seen anything to that effect. 

The COURT.—Do I understand the witness ad- 
mits there was an auditing committee? 

WITNESS.—I have not seen any reference to 
that, your Honor. I am not disputing it. I simply 
do not know. 

Q. Mr. Adams, Mr. Stewart had a great many 
transactions with the bank that are not directly 
involved in this litigation, did he not? A. Yes. 

Q@. There are a large number of checks from him 
passing to the bank and charged to his account, 
that is, the ledger account in the bank, are there 
not? 

A. I have never read the checks. I have read 
copies that you made, or your stenographer made, 
and that shows a great number of checks made 
payable to the bank. 

Q. You have never checked those out to see what 
they were for? [212] A. No. 

Q. Now, as I understood you the other day, when 
I was asking you a few questions, these claims here 
in this case are propounded wherever you found 
somebody’s check going into the bank and Stewart 
getting credit for it, without regard to an ex- 
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amination as to whether he paid for that credit, 
for the party,—that is correct? 

A. No, that’ is not correct. We are evidently 
mistaken in some of these, but it was not our in- 
tention to include any claim of any kind that we 
did not trace into the unpaid notes of some character 
which we have on hand. 

Q. I am not speaking about the notes where 
you have erroneously charged us with things that 
have been paid, but in fixing the liability on Mr. 
Stewart and on us, you merely took the credit that 
went to Mr. Stewart’s account without checking up 
to see whether he had paid the party who signed 
the note,—I think you testified to that the other 
day? 

A. Without seeing whether he had paid the 
party? 

(). Yes. 

A. We tried to get an understanding of that. 
Tf I may answer in this way, if you mean to ask 
that I have made an investigation to see whether 
the party who gave the note received payment in 
full from Mr. Stewart for it, I will answer I have 
not. J mean, I did not do that for the purpose 
of that claim. 

Q. Now, just for an illustration, the first claim 
that you offered in evidence, or offered any evidence 
on is the Wallis & Mosier note of October 4, 1915. 
You found there that Wallace & Mosier had signed a 
note which was made to the bank, had gone into 
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the bank and Stewart had taken the [213] credit 
for it, for $420? A. Yes. 

Q. And because of that fact, you charged him 
with appropriating $420, is that correct? 

A. Partially so, at least. 

Q. Just in what way is it not entirely so? 

A. Weat least thought in our efforts to trace these 
notes that the renewal, or that note, through its 
renewed forms, was still in the bank. 

Q. I understand that you also had further thought 
that the note was still unpaid? A. Yes. 

Q. But I am getting to the question of the dis- 
honesty on which you sue here. You assume that 
if he got the credit for that note, he was dishonest, 
do you not? A. Well,— 

Q. You are not suing us merely to make us 
pay the note, are you? A. No. 

Q. You are suing us because you assume that the 
$420 was dishonestly taken by Mr. Stewart? 

A. J assume that it was taken in violation of the 
law. [214] 


October 31, 1922, ten o’clock A. M. 

Trial continued as follows: ' 
Mr. GRINSTEAD.—When we closed last even- 
ing, I had introduced our Exhibit 6—A, which is 
a lot of letters, explaining the transaction 
pertaining to the $1,972.75, and also pertaining 
in particular to the transactions,—so that we may 
be clearly in the record, there were one or two 
exhibits identified by the witness earlier in this 
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ease. I want it made clear that I offered all of 
the exhibits identified up to this time. 

CLERK.—Exhibit 3—A, copy of letter to the Kelso 
bank. 

Mr. GRINSTEAD.—The minute-books and these 
exhibits so far as identified by the witness, the 
checks and letters are offered and considered as 
admitted. 

The COURT.—They will be admitted. 

Thereupon the old minute-book and file of 
minutes and copy of letter Kelso Bank to Am. 
Nat’l Bank were marked Defendant’s Exhibits 
J—A, 2-A and 3-A. 

Mr. MILLER.—I have two or three witnesses 
that came here from the Southern part of Wash- 
ington, and are anxious to get away, and Mr. Grin- 
stead agrees that I may call them before we go on 
with the cross-examination of the preceding wit- 
ness. [215] 


Testimony of W. F. Magill, for Plaintiff. 


W. F. MAGILL, a witness called by the plaintiff, 
being duly sworn, testified as follows: 


Direct Examination. 
(By Mr. MILLER.) 
Q. Your name is W. F. Magill? A. Yes. 
Q. You live at Portland? A. Yes. 
Q. You formerly lived in Cowlitz County ? 
A. Yes. 
Q. You were acquainted with Mr. F. L. Stewart? 
A. I was. 
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Q. The former cashier of the Kelso bank? 

A, Yes, 

Q. How long have you known him? 

A. Why I have known Mr. Stewart ever since 
he came to Kelso, I suppose twenty or twenty-five 
years? 

Q. You lived at Kalama for a number of years? 

A. I lived at Kalama for a number of years in 
the same County. 

Q. Did you have any dealings with Mr. Stewart 
or in which Mr. Stewart was connected during 
the years 1920 and 1921? A. Yes, sir. 

@. Did you have any dealings with Mr. Stewart 
in connection with the Independent Navigation Com- 
pany ? A. Yes, sir. 

Q. Was that a corporation? A. Yes, sir. 

Q. Organized under what state? [216]. 

A. Under the laws of Oregon. 

Q. Do you know what interest Mr. Stewart had in 
that corporation ? 

Mr. GRINSTEAD.—We would object to that as 
immaterial. There is no question on that, there is 
no claim made that the failure of this bank is con- 
nected with this company in any way. 

Mr. MILLER.—I¢t grows out of the companies 
being merged. 

The COURT.—I take it it is only preliminary. 
The objection will be overruled. 

Q. It is merged in the Northwest Transportation 
Company. 
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Mr. GRINSTEAD.—I think that is not the best 
evidence. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—Note an exception, please. 

The COURT.—Exception allowed. 

Q. You may answer. A. Yes. 

Q. What was his interest in it? 

Mr. GRINSTEAD.—tThis is objected to as com- 
ing under the objection and exception just made. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—Exception. 

A. Mr. Stewart acquired all of the stock in the 
Independent Corporation, in the Independent Navi- 
gation Company. 

Q. Was that done through you? 

A. Some of it was through me, the larger part of 
it, I think; the rest of it he wrote to me about. 

Q. Anyway he acqtired the stock in that com- 
pany ? A. Yes. 

Q. And then what became of the company? [217] 

Mr. GRINSTEAD.—My objection is going to all 
of this, as far as I can anticipate the witness’ 
answer, it must be to the purport of some reorgani- 
zation which is evidently evidenced by documents, 
rather than a course of dealing. 

Mr. MILLER.—We have the documents here. 

The COURT.—If this is merely preliminary,— 

Mr. GRINSTEAD.—If it is merely preliminary, 
there is our general objection. 

The WITNESS.—What is the question? 

Q. What became of that corporation? 
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A. It was dissolved, the Independent Navigation 
Company. 

Q. Was that done through you? 

A. Yes, I prepared the papers. 

Q. You have the records showing the dissolution 
of that corporation ? A. Yes. 

Mr. MILLER.—Unless you want them, I will not 
bother to put them in, because it is only’ preliminary 
to what follows. 

Q. Do you know anything about the Northwest 
Transportation Company ? A. Yes, sir. 

Q. Is that a corporation ? 

A. That is an Oregon corporation. 

@. That is a company that a lot of these notes 
involved in this case were signed by. You say that 
is an Oregon corporation? A. Yes. 

Q. And did you organize that corporation ? 

A. No, I did not. 

Q. Do you have the minutes of that corpora- 
tion? [218] A. I have. 

@. What was Stewart’s connection with that 
corporation ? 

A. Mr. Stewart owned the stock of the corpora- 
tion when I first came in touch with it. 

Q. Did you have a conversation with Mr. Stewart 
relative to that stock and what became of it? 

A. Yes. 

@. Did he come into your office with the stock? 

A. Yes, Mr. Stewart came in. 

Q. Into your office? 

A. Into my office with all of the stock of the 
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Northwest Transportation Company, which had 
been issued to C. M. Kellogg, and two other persons. 

Mr. GRINSTEAD.—I understand that the ques- 
tion of counsel to be only asking for conversations 
had by this witness with Mr. Stewart? 

Mr. MILLER.—Yes. 

Mr. GRINSTEAD.—May I ask Mr. Magill a 
question ? 

Mr. MILLER.—Yes. 

Mr. GRINSTEAD.—You were not interested in 
any manner in this Northwest Transportation Com- 
pany ? 

Mr. MAGILL.—Nothing except a nominal direc- 
tor. 

Q. You were a director and stockholder of the 
company ? 

A. Yes, a director and stockholder of the com- 
pany. 

Mr. GRINSTEAD.—Novw, if it please the Court, 
I will object to this witness testifying as to conversa- 
tions had with Mr. Stewart, on the ground that Mr. 
Stewart, being deceased, under the statutes of the 
State of Washington, such conversation would be 
incompetent, violative of our statute as against Mr. 
Stewart, and therefore violating [219] our statute 
as against a surety for Mr. Stewart, which surety, 
in a judgment against it, is entitled to have the same 
rights conferred upon it as the estate of Mr. Stew- 
art, and this evidence would be clearly incompetent 
as against the estate. 
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The COURT.—The purpose of this testimony is 
to show his connection with this company. 

. Mr. MILLER.—That is all, not for the purpose of 
showing title to property or anything of the kind. 

Q. You said this conversation you are talking 
about was to the effect that he had the stock? 

A. Of the Northwest Transportation Company. 

Q. You mean he had the certificates in his hands? 

A. He had the certificates in his hands, brought 
them to my office. 

Q. And the certificates were in what shape? 

A. They were assigned; that is they were assigned 
to the parties they were originally issued to. 

Q. Well, you examined them? 

A. I saw them there, and I followed his directions 
and divided them up again, reissued the stock. 

The COURT.—When he tells about who he re- 
issued the stock to, that is not a statement. If he 
reissued the stock certificates and delivered them, 
that is not a statement of the conversation. He 
might tell that much at any rate. 

Mr. MILLER.—We have a letter here from Mr. 
Stewart stating where his stock was held, so that 
will do away with that objection. 

Q. I will ask the witness another question: Did 
Mr. Stewart own any stock in that company, and 
who held the stock? [220] 

A. The stock in that company was held by C. M. 
Kellogg, 240 shares, and two other parties. I could 
tell you if you handed me the book, a small amount. 

Q. Originally what became of the stock ? 
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A. You mean the stock that was originally issued 
to this company ? 

Q. No, what was reissued at the time you reissued 
it? 

Mr. GRINSTEAD.—I object to that as not the 
best evidence, incompetent, irrelevant and im- 
material, and as to any conversation, we object on 
the ground already stated. 

The COURT.—I overrule the objection on the 
first ground and defer the ruling on the second 
ground until you find the State statute bearing on 
that. 

Q. What I am coming to, was any stock issued to 
Stewart ? A. No, sir. 

Q. Who held that stock for Stewart? 

A. You mean originally? 

Q. No, at the time of this rearrangement. 

Mr. GRINSTEAD.—If the Court please, I object. 

The COURT—As to who held it for Stewart, I 
sustain the objection. He can say who held it, but 
the proposition as to whether it is for Stewart or 
not, is something else. 

Mr. MILLER.—Mr. Magill had that stock him- 
self and held it for Stewart. 

The COURT.—This witness? 

Mr. MILLER.—Yes. 

The WITNESS.—You said originally ? 

Q. I mean when he brought the stock in and had ‘it 
divided up at that time. 

The COURT.—He ecan tell,— [221] 

Q. I will ask you another question: How many 
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shares of stock did Stewart have in the Northwest 
Transportation Company ? 

Mr. GRINSTEAD.—If the Court please, just a 
moment, as I understand from what has been stated, 
apparently he held none of it in his own name, and 
so going to that point, it is a conclusion of this wit- 
ness as to what he held in his own name. 

Q. I will show you this letter, whose letter is 
that? A. This is Mr. Stewart’s letter. 

Q. To whom? A. To me. 

Q. Is that Stewart’s handwriting? A. i we 

Mr. GRINSTEAD.—Well, if you want to identify 
it and offer it in evidence, I will make an objection 
at that time. 

Mr. MILLER.—I will have it identified first as 
an identification. 

Thereupon said letter was marked as Plain- 
tiff’s Identification 10. 

The COURT.—(After reading Identification 10.) 
Where is the intimation as to what company he is 
talking about? 

Mr. MILLER.—I will prove that by this witness. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—We are making the same ob- 
jection as heretofore. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—Exception. 

The COURT.—Exception allowed. 

Thereupon said letter was received in evidence 
and marked as Plaintiff’s Exhibit 10. [222] 
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Q. In this letter it says: ‘‘you hold all of 
my stock in your name.’’ What company did that 
refer to? 

A. Northwest Transportation Company. 

Q. Northwest Transportation Company ? 

A. Yes. 

Q. That is true, you held all of his stock in that 
company ? AS Yess! hadat alli 

Q. I hand you a book, what is this book you have 
in your hand? 

A. This is a minute-book of the Northwest Trans- 
portation Company. 

Q. Has that been in your possession ? 

A. It has been in my possession most of the time 
since prior to March 10, 1920. Part of the time it 
has not been in my possession, because I was not 
secretary of the company, but it has been in my 
possession for a good many months now, I do not 
know how long. 

Mr. GRINSTEAD.—May I ask this witness 
another question here? 

Mr. MILLER.—Yes. 

Mr. GRINSTEAD.—You were Stewart’s at- 
torney ? 

Mr. MAGILL.—I was for a lot of his matters in 
Portland, yes. 

Mr. GRINSTEAD.—I think these communica- 
tions are in the nature of confidential communica- 
tions, to which Mr. Stewart has a right to claim 
privilege, and we claim the same privilege being 
relegated to his habilities to the extent of this suit. 
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Mr. MILLER.—You could not claim the privilege 
for him. These are the minutes of a corporation 
meeting that we are now trying to show. 

The COURT.—Just what is the matter now? 

Mr. MILLER.—I was trying to show the corpora- 
tion minutes. [223] This book has been identified 
and I will have it marked as the corporate books 
of this company. 

Mr. GRINSTHEAD.—I think all of this witness’ 
testimony should be stricken as irrelevant, incompe- 
tent and immaterial, and on the further ground of 
privilege, which by subrogation comes to us. 

The COURT.—Objection overruled. Motion 
denied. 

Mr. GRINSTEAD.—Allow us an_ exception, 
please. 

The COURT.—Allowed. 

Q. Will you turn to that again, I want to call 
your attention to the minutes of March 10, 1920. 

Mr. MILLER.—This is for the purpose of show- 
ing that this man Shepherd, whose notes are involved 
here, was president of this same company. 

Mr. GRINSTEAD.—That is what you are seeking 
to prove by this witness? 

Mr. MILLER.—Yes. 

Mr. GRINSTEAD.—We will concede that inhale 
Shepherd was president of the Northwest Trans- 
portation Company. We admit that, there is no 
argument about that. 

Mr. MILLER.—-And will you concede that he and 
Stewart were the only stockholders of the company ? 
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Mr. GRINSTEAD.—Just a moment, there is the 
same question of privilege and not the best evidence. 

Mr. MILLER.—I have the stock here that was 
issued to Shepherd, if you want it. 

Mr, GRINSTEAD.—I do not care about it, you 
can offer the stock to Shepherd, if you wish to. 

Q. Stewart’s stock was never issued, was it? 

A. No. [224] 

Mr. GRINSTEAD.—Now, there, if the Court 
please, we offer the further objection that the Court 
has ruled right on the point involved there. 

. Stewart’s stock was not issued? 

A. Not to him, no, sir. 

Q. Who were the stockholders of that corporation 
after it started? - 

Mr, GRINSTEAD.—That is objected to as not 
the best evidence. The records of the company 
is the best evidence. 

The COURT.—Objection sustained. 

Q. Well, can you tell from the books and from 
this certificate ? 

A. At what time are you referring to? 

Q. After that stock was divided up there by you 
at Stewart’s suggestion, from then on. 

A. Here are the original stubs of the stock as it 
was divided up at that time. 

Q. What date was that? A. March 10, 1920. 

Q. What date was that? 

A. That is the date of this meeting. 

Mr. MILLER.—The Court will notice that is 
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prior to the making of all the Shepherd and North- 
west notes. 

The WITNESS.—I made these transfers myself 
for Stewart, at his suggestion, and divided it up. 

Mr. GRINSTEAD.—I move that be stricken as a 
communication from Mr. Stewart to his attorney. 

The COURT.—Objection sustained. 

Q. Now, from this record, who is the owner of the 
stock from March 20? A. Mr. Shepherd,—[225 ] 

Mr. GRINSTEAD.—I object to that as not the 
best evidence. 

WITNESS.—Mr. Shepherd, 125 shares. 

Mr. GRINSTEAD.—The best evidence of that is 
the stock certificates. 

Mr. MILLER.—He is reading from the paper. 

Mr. GRINSTEAD.—Let him put the paper in, 
then it is the best evidence. 

Mr. MILLER.—I will introduce that as evidence 
in this case. 

The COURT.—Admitted. 

Thereupon said paper was received in evi- 
dence and marked as Plaintiff’s Exhibit 12, 
being a Stock Certificate Stub-Book. 

Q. This exhibit 12 is a stub-book, a stub and one 
certificate, the one you issued to Shepherd, showing 
the stockholders of that corporation from this date 
on? A. Yes 

Mr. GRINSTEAD.—I beg your pardon, it does 
not show anything of the sort. It shows it on that 
date, but it does not show what occurred after that 
date. 
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Mr. MILLER.—AI right. 

Mr. GRINSTEAD.—Do you withdraw that 
question ? 

Mr. MILLER.—I will. 

Q. This shows as of that date? A. Yes, sir. 

Q. Was there any changes made thereafter with- 
in your knowledge? 

Mr. GRINSTEAD.—That is objected to again as 
not the best evidence. 

The COURT.—That is within his knowledge. 

Q. Is there any recorded change from that time 
on of that [226] stock. 

The COURT.—I overrule this objection. It is 
the only way to show a negative. 

Mr. GRINSTEAD.—The records are the best 
evidence of whether there are any changes in the 
records. 

Mr. MILLER.—If there is nothing in the record 
there, how are we going to produce it? 

Mr. GRINSTEAD.—The law requires that a list 
of all stockholders be kept in the books of the com- 
pany. Where is the record showing that? 

The COURT.—Has the book been offered in 
evidence ? 

Mr. GRINSTEAD.—It has not been offered in 
evidence. 

WITNESS.—So far as I know, this is all the 
stock record they have. Mr. Stewart brought the 
blank shares of stock into my office and had it at- 
tended to there. He didn’t even have a book. So 
far as I know, that is all there is to it. 
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Q. You know this Fritz Kruse, that is men- 
tioned as one of the directors of this corporation? 

A. Yes, sir. 

Q. Do you know where he is? 

A. He is in Portland working on a boat. 

Q. You do not know whether he is the same one 
that gave this note that is involved in this suit or 
not? 

A. I do not know what note is involved. 

Q. Do you know who had the active management, 
looking after the business and the finances, the ac- 
tive management of this corporation? 

A. Northwest Transportation Company? 

Q. Yes. It is mentioned here that Fritz Kruse 
was a [227] director of this corporation? 

A. Yes. 

Q. Was he elected one of the directors of this 
corporation ? A. He was. 

Q. And you and who? A. Shepherd. 

@. You and Shepherd? A. Yes. 

Q. Shepherd was the president of the corpora- 
tion ? A. Yes. 

@. Did you say who was the active manager of 
this corporation ? 

Mr. DAVIS.—I object to that. The laws pro- 
vide that the trustees shall manage the corporation. 
He has testified who the trustees were. 

The COURT.—Objection is overruled. 

WITNESS.—So far as I know, Mr. Stewart 
managed the whole thing. Later on, afterwards, 
after this meeting, [ do not know what transpired. 


264 Fidelity & Deposit Company of Maryland 


(Testimony of W. F. Magill.) 

@. I hand you a letter here, is that the letter 
which you received from Stewart? 

A. Yes, this is the letter I received from Stewart. 

Q. Seems to be a copy attached there? 

A. It came with the letter, it ig referred to in the 
letter. 

Mr. MILLER.—I will offer that book showing 
the incorporation and the corporate minutes of this 
corporation, as pertaining to this case. I do not 
think I will say any particular part of the book. 

Mr. GRINSTEAD.—I haven’t asked that it be 
introduced, but I simply object to it going in as in- 
competent, irrelevant and immaterial. [228] 

Mr. MILLER.—I have had it marked, I think 
I will offer it in evidence. 

Mr. GRINSTEAD.—We renew our objection. 

Mr. MILLER.—Then I will not,— 

Mr. GRINSTEAD.—You withdraw it then? 

Mr. MILLER.—No, I think IJ will let it go. 

The COURT.—It may be admitted, objection 
overruled. 

Mr. GRINSTEAD.—Exception. 

The COURT.—Allowed. 

Mr. GRINSTEAD.—You haven’t offered this 
letter. 

Mr. MILLER.—I was going to offer it. I handed 
it to you to read. JI would like to offer this letter 
with the copy that it is attached to, which Mr. Ma- 
gill said came with it. It is a letter from Stew- 
art to Magill. 
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Mr. GRINSTEAD.—AIl of this testimony, in- 
cluding this letter, is going in evidence over all the 
various objections we have urged, and which the 
Court has practically overruled. This letter, I 
will call your Honor’s attention, is a communi- 
cation, under the witness’ own testimony about 
things growing out of their relation apparently, 
of attorney and client. 

The COURT.—That objection will be overruled, 
and it will be admitted. 

Said letter was thereupon received in evi- 
dence and marked as Plaintiff’s Exhibit 18. 

Q. I will hand you another letter, that is the letter 
which you received from Stewart? A. Yes. 

Mr. MILLER.—I want to offer that in evidence, 
any objection? [229] 

Mr. GRINSTEAD.—The same objection. 

The COURT. —Objection overruled, it will be 
admitted. 

Mr. GRINSTEAD.—Exception. 

Said letter was thereupon received in evi- 
dence and marked as Plaintiff’s Exhibit 14. 

Mr. MILLER.—I think that is all, you may 

cross-examine him. 


Cross-examination. 
(By Mr. GRINSTEAD.) 

Q. Mr. Magill, as I understand your testimony,— 
if I am not correct, I want you to straighten it out 
now,—it is to the effect that Stewart had some interest 
in certain boats prior to the time this Northwest 
Transportation Company was organized and that in- 
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terest was merged into the formation of a corporation 
and in that corporation you held his stock really in 
trust for him; is that the essence of your testi- 
mony ? A. Well, that is the essence. 

Q. And I understood you to testify that Stewart 
ran the Company. Now, isn’t it a fact that Mr. 
Shepherd was running the Company? 

A. Mr. Shepherd took part of the stock of the 
Independent Navigation Company,— 

Q. Before you go on with that, may I ask you if 
you know why he took that over? 

A. Yes. He and Mr. Ayers, who was also a 
client of mine, Ayers and Mr. Stewart, made a 
trade whereby Mr. Ayers took a farm and Mr. 
Stewart took over the Independent Navigation Com- 
pany. [230] 

Q. Before that deal was made, wasn’t there a 
mortgage upon the Navigation Company’s prop- 
erty? A. There might have been, I am not sure. 

Q. Running to the Kelso State Bank? 

A. There may have been. 

@. And Mr. Stewart made this deal in order to 
save the Company, in order to put it over into a 
paying Company if possible, in order to prevent 
the Bank from sustaining a loss. 

A. I do not recollect,— 

Q. You do not know whether that is true or not? 

A. I do not know whether the Independent Navi- 
gation Company was, mortgaged to Stewart or not. 

@. I think that the bank’s records here show 
that prior to these transactions that you have testi- 
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fied to, the Kelso State Bank held a chattel mort- 
gage of $7,500 on the steamer ‘‘Olympian,’’ which 
was the property of this Independent Navigation 
Company. Do you know whether that was true or 
not? A. I do not remember, no, sir. 

Q. You would not say that is not true. 

A. No, I would not say. I do not know as to 
that. I might have had some intimation of it at 
one time, but I do not recall now. I know later on 
there were mortgages made and I made them. 

Q. The Independent Navigation Company owned 
the steamer ‘‘Olympian’’? A. Yes. 

Q. Up to the time you dissolved that organiza- 
tion, and then the Northwest Transportation Com- 
pany owned the ‘‘Olympian’’? [231] A. Yes. 

@. You do not know what beeame of the mort- 
gage which the Kelso Bank held upon the 
‘*Olympian’’? 

A. I do not know what mortgage you refer to, 
there are a good many of them. 

Mr. GRINSTEAD.—You concede there was a 
mortgage previous to these? 

Mr. MILLER.—I do not know anything about 
that, but they did get a mortgage from the North- 
west Transportation Company on that boat, which 
was on it at the time the Bank failed. 

Q. Now, isn’t this the history of that matter, 
Mr. Magill: that up to the time of the transac- 
tions you have testified to, the Kelso Bank had a 
mortgage on this boat: that Frank Shepherd 
bought the boat, paid off the mortgage that was 
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due the boat, turned the boat over to the Northwest 
Transportation Company in payment of capital 
stock, and that subsequent to that time, the North- 
west Transportation Company borrowed money of 
the Kelso State Bank, and gave a mortgage to the 
Kelso State Bank on that boat. 

A. The question is,— 

@. £ am reciting what I understand to be the 
chain of evidence. JI ask you whether or not that 
is true or untrue. 

A. No, I am sure that is not true, that is all of it. 

Q. How much of it is true? 

A. I think the Northwest Transportation Com- 
pany later on gave a mortgage on the boat to the 
Kelso State Bank; that much I am satisfied of, but 
Mr. Stewart originally owned this boat before 
Frank Shepherd ever knew about it, and the 
Northwest Transportation Company was organized 
some time before I ever knew Frank Shepherd 
ever had anything to do with it. The first time I 
knew Frank Shepherd had anything [232] to 
do with it, was when Mr. Stewart came into our 
office with stock assigned by Mr. Kellogg and two 
other stockholders and said he had made some deal 
with Mr. Shepherd and had the stock divided up at 
that time. 

Q. Do you know whether or not at that time the 
Kelso State Bank had any len of mortgage or 
otherwise upon this boat? 

A. I do not know that. 

Q. You did not know that? A. I did not. 
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Q. Do vou know where or of whom Mr. Shepherd 
acquired that boat that you say that he owned be- 
fore Shepherd ever came into the matter. 

A. You misunderstood me. 

The COURT.—You have it the bwrong way 
around. 

Mr. GRINSTEAD.—Yes, I will change that, I 
misstated myself there. Stewart you say, was the 
owner ? A. Of the ‘‘Olympian.”’ 

Q. Stewart owned the ‘‘Olympian’’ before 
Shepherd ever came into the matter ? 

A. Before I ever knew anything about Shepherd. 

@. Didn’t Stewart sell to Shepherd direct rather 
than to the Transportation Company? 

A. I think not. I know Mr. Stewart took over the 
boat from the Independent Navigation Company and 
organized the Northwest Transportation, a good 
many months before I had any knowledge that Mr. 
Shepherd had anything to do with it, and the first 
knowledge and first record of Mr. Shepherd having 
anything to do with the company was about March 
O92 0, 

@. You have all of the records,—you are still seere- 
tary [233] of the Northwest Transportation 
Company ? 

A. No, Iam not. A man by the name of Daven- 
port is. 

Q. You took these records from his possession 
when you came up here to testify. 

A. No, no; they have been in my office for months 
and months. 
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Q. Did you bring all of the corporate records 
with you? 

A. All that. I have; that is all I have, just 
that book and the papers in the back of it. 

Q. Well, those papers that were put back in your 
file, I did not have a chance to examine them. We 
can save everybody a lot of time if you will take 
that corporate record and those other papers you 
have, and tell us whether you find anything in the 
documents tracing the history of this matter back, 
back of March 10, 1920, so that we can find out what 
the facts are. What I am really endeavoring to 
show, is that all of Stewart’s dealings in this mat- 
ter, were actually in an effort to protect the bank 
on loans that had been made, and he reorganized 
the company, took the boat over and reorganized 
the company into a new company, and got Shep- 
herd into it, and went ahead all the time try- 
ing to protect the loan that had been made by the 
bank ? 

Mr. MILLER.—Which is not the situation. 

Mr. GRINSTEAD.—I am asking the witness 
what he knows about this and I am telling him 
candidly what I am trying to get at. 

A. I do not understand it that way, no. 

Q. Do you know whether the bank had any in- 
terest in the boat prior to the time of this mort- 
gage that counsel has handed me of the Northwest 
Transportation Company. Do you know anything 
about that? [234] 
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A. I know about that because it was in the book 
there, and I saw it. That is all, I did not draw it. 

Q. You do not know whether previous to that 
there was any interest claimed by the Kelso bank, 
of any kind, in and to the boat? 

A. There seems to me there was a mortgage prior 
to that. 

Q. To the Kelso bank? 

A. Yes, by the Northwest Transportation Com- 
pany. 

The COURT.—Is that mortgage in evidence. 

Mr. GRINSTEAD.—It has not even been identi- 
fied. 

Mr. MILLER.—I handed it to counsel. 

Mr. GRINSTEAD.—It is not identified or any- 
thing yet. 

Mr. MILLER.—It is a mortgage of the North- 
west Transportation Company to the bank on this 
steamer ‘‘Olympian.”’ 

Mr. GRINSTEAD.—You think there is a prior 
mortgage to the one I hold? I think we had better 
get this identified. 

Mr. MILLER.—I will admit it in evidence as far 
as I am concerned. 

Mr. GRINSTEAD.—We ask that the mortgage 
be identified here for the present. 

The CLERK.—It will be Defendant’s 3—A. 

Mr. MILLER.—I will offer it in evidence and 
make it one of my exhibits. 

Mr. GRINSTEAD.—AII right, let it go in as 
one of his exhibits. 
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Thereupon said mortgage was received in evi- 
dence and marked Plaintiff’s Exhibit 15. 

Mr. GRINSTEAD.—This is a mortgage of June 
29, 1920; 

Q. Now I understand, Mr. Magill that your recol- 
lection is [235] that the Kelso bank is interested 
in this matter prior to this note and that the 
mortgage or note that I hold being a part of 
Exhibit 15, and being dated June 29, 1920,— 

A. I think there is a mortgage prior to that. 
I cannot tell you positively, but I feel quite sure 
of it. I think the correspondence shows it some- 
where. 

Q. Have you that correspondence here? 

A. What is the date of the letter to Hull, does 
that refer to the,— 

Mr. GRINSTEAD.—That letter you had here a 
moment ago. You are now referring to Plaintiff’s 
Exhibit 13? 

A. Yes, what is the date of that, is that prior? 

Q. Yes. 

A. Well, this is where I got part of my informa- 
tion from. It says, ‘‘I accepted from the Company 
a new mortgage, $6,000 and carried it until past 
due, and accepted a note of $6,500.” 

Q. This is a copy of a letter from Mr. Stewart 
to Masti? A. Evidently. 

Q. It was signed by Mr. Stewart as cashier of | 
the Kelso State Bank ? A. I cannot tell that. 
Q. Of course that letter speaks for itself. 

A. It came with this letter. 
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Q. It came with that letter to you of November 
13, 1919, which is signed by Stewart as Cashier 
of the Kelso State Bank? Be Yes. 

Mr. GRINSTEAD.—That is Exhibit 13, your 
Honor. 

WITNESS.—That is the enclosure that is refer- 
red to in the letter. [236] 

@. Now, do you have any other knowledge as to 
the interest of Stewart or the Kelso State Bank 
in any form either by general indebtedness of the 
boat or owners of the boat, or by secured indebted- 
ness of the boat or owners of the boat,—any in- 
formation on that point,—if you have, I would like 
to have you tell us what it is. 

A. I do not recall anything special. My recollec- 
tion is that Stewart acquired the stock of the Inde- 
pendent Navigation Company and held that in that 
shape for about a year, some months anyway, be- 
fore the new company was organized. 

Q. Yes, and do you know whether or not, prior 
to the time that Stewart took over, as you say, the 
stock of the Independent Navigation Company, 
the bank had loaned money in any form to the 
Independent Navigation Company? 

A. I do not know that. 

Q. You do not know that? A. No. 

Q. Then so far as you know, Stewart had taken 
over the stock in his name of the Independent 
Navigation Company, might have been actually act- 
ing as trustee for the bank to protect some loan 
that they had made. 
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A. I did not know as to how that came up at all, 
except I know he made a trade for a ranch. 

Mr. MILLER.—That is how he got the stock? 

A. I say that the only thing I know about it 
is that he and Mr. Ayers, made a trade, which 
was conducted through my office, a good deal of 
it, and Stewart had traded the ranch for the 
stock and interest of the Navigation Company. 
He took over all of Ayers’ interest, that was [237] 
nearly all of it, and gathered up the rest of the 
stock. 

Q. How nearly can you fix the date when you 
say that Mr. Stewart took over the Independent 
Navigation Company’s stock? 

A. Well, it was quite a while prior to the record 
of the dissolution of the company, and _ that 
was March 1920. How near, you ask me, I would 
say about a year before that. 

Q. A year prior to that? A. Yes. 

Q. So that it would be some time in the early 
spring of 1919 that the stock of the Independent 
Navigation Company came into Mr. Stewart’s hands 
as near as you can recollect it? 

A. I have the original stock of the Independent 
Navigation Company there, I do not know whether 
that would show or not. 

@. Come on down and look over these files. 

A. Yes, there is a letter I wrote to Mr. Stewart, 
I wrote in November. What is the question? 

Q. The question is we are trying to trace when 
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Mr. Stewart took over the Independent Navigation 
Company. 

A. I know he took over some of it prior to 
September 1919. 

Q. (By Mr. MILLER.) We had a contract this 
morning with a lot of recitals in it, have you 
got that contract now? A. No. 

Q. What became of the files of the dissolved cor- 
poration ? A. What became of what? 

Q. The corporate records that were issued when 
Stewart acquired this stock? 

A. I do not know, Mr. Grinstead. I think Mr. 
Senn, former secretary, possibly still has them. 
I never had the [288] records of the company. 

Q. He is in Portland? A. Yes. 


Redirect Examination. 
(By Mr. MILLER.) 

Q. I will call your attention to these minutes, 
Exhibit 11, minutes written by yourself. 

A. November, 1920? 

Q. Yes. 

A. I was not present at that meeting. The only 
meeting I was present at was the meeting of 
March, 1920. This one was while I was in Texas 
and the correspondence shows that. 

Mr. MILLER.—It seems from this there was no 
mortgage on the property at all. 

Recross-examination. 
(By Mr. GRINSTEAD.) 


Q. Let me ask one more question. You re- 
ferred, a little time back, to some correspondence 
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which would show something pertaining to these 
matters; has all of that correspondence gone in 
evidence that you referred to? 

A. Ido not know. There are several letters here. 
I think that all have been introduced. 

Q. Would you glance through this and see if 
there is any thing that will enlighten us on this 
question of prior indebtedness to the Kelso State 
Bank. 

Mr. MILLER.—You will have to look them over 
before you can do that. 

(Witness left the stand.) [239] 


October 30, 1922, 3:00 o’clock, P. M. 
Mr. MILLER.—I have two witnesses that are 
short and Mr. Grinstead consents that they may 
be called before he goes on with the eross-examina- 
tion of Mr. Adams. 


Testimony of J. M. Ayers, for Plaintiff. 


Mr. J. M. AYERS, a witness called by the plain- 
tiff, being duly sworn, testified as follows: 


Direct Examination. 
(By Mr. MILLER.) 
. State your name to the Court. 
J. M. Ayers. 
. Where do you lve? A. Portland. 
Have you ever lived at Kelso? A. Yes. 
Did you know F. L. Stewart? Peetrdia. 
Former cashier of the Kelso bank? 
» Nessie 
Did you ever have any dealings with him 
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in connection with the Independent Navigation 
Company ? A. Yes, sir. 

Q. And the steamer ‘‘Olympian’’? A. Yes. 

Mr. MILLER.—This testimony is preliminary to 
other matters which will be later connected up. 
It might not show its [240] relevancy right now. 

Q. You say that you were connected with the 
‘‘Olympian’’? A. I was; yes. 

Q@. At one time did you own that boat or interest 
in the boat? A. J owned it outright at first, yes. 

@. And to whom did you sell it? 

A. I sold all of my interest later on to F. L. 
Stewart, of Kelso. 

Q. To F. L. Stewart? A. Yes, sir. 

Q. Was it then not formally held by the corpora- 
tion ? 

A. This company was then a corporation and I 
held it, while I think we were incorporated, I 
do not know exactly when we were incorporated. 

@. I have the articles of incorporation here. Do 
you remember what year it was? 

A. It seems to me it was in the Spring of 716. I 
would not make that positive. 

Q. For the purpose of refreshing your recollec- 
tion, I will show you this paper which purports to 
be the articles of incorporation. Is that your signa- 
ture down there? A. It is 

Q. When was it? 

A. This is on February 13, 1917? 

Q. Yes. 

A. Yes, I was mistaken. 

Q. You were one of the owners of the stock of 
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the corporation, the Independent Navigation Com- 
pany? 

A. I was the owner of 83 shares, I believe. 

Q. How many shares were there? [241] 

A. There were 100, as I remember. No, we were 
incorporated for $13,000, at $100 a share. 

Q. For the purposes of this case, I want to show 
Stewart’s connection with it, I do not care about 
the other shares. Now you spoke of selling Stew- 
art some of your stock. 

A. I would not say when, but it was along about 
the middle of ’17 that I transferred 41 shares of 
stock, or half of what I owned at that time, for a 
piece of land, for his half interest in a piece of land 
which we jointly held together at that time. 

@. And later did you transfer to him or sell 
to him the balance of the stock in the company? 

A. Well, later I transferred just by assignment 
of stock.to him, the balance of my interest, along 
with the note which I held against the company. 

@. When was that? 

A. That was, I think, I transferred all of it 
some time in November, the later part of 717, along 
about November some time. 

Q. And from that time on, who was the owner 
of the stock if you know? 

A. So far as I know, Mr. F. L. Stewart owned | 
all “the stock in the company. 

Q. I show you a certificate of stock. 

A. That is the stock which I traded for the 
land, as I remember it. 
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@. In the fall of 1919? A. In June of 1919. 

Mr. MILLER.—I want to offer this certificate in 
evidence. This is done for the purpose of showing 
that Stewart was [242] the owner of the Inde- 
pendent Navigation Company. There are several 
of these notes involved in this case which are trace- 
able back to these Stewart manipulations of this 
company. 

The COURT.—They will be exhibit number 19? 

The CLERK.—Number 19 for the plaintiff. 

The COURT.—Admitted. 

Said certificate of stock was thereupon re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit 19. 

Q. When you sold the Steamer ‘‘Olympian’’ to 
the Navigation Company, did you take a note back 
from them? 

A. Yes, sir, I took a note back for $4,800. 

Q. What became of that note later? 

A. I turned that note over to Mr. Stewart in 
exchange for a first mortgage on a tract of land 
that les in Washington County, Oregon. 

Q. Did that have anything to do in that connec- 
tion with the balance of the stock you owned? 

A. When I traded this note I turned over the 
balance of the stock to him. 

Q. Did you have Magill draw a contract for you 
at that time? 

A. Yes, sir, as I remember it we did. 

Mr. MILLER.—That is all, you may cross-ex- 
amine. [243] 
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Cross-examination. 
(By Mr. GRINSTEAD.) 

Q. You are the Mr. Ayers who was a director of 
the Kelso State Bank? 

A. I was at one time, yes, sir. 

@. Between what periods? 

‘ A. Well, I could not tell you just exactly between 
what periods. J was for several years, anyway, 

Q. For several years? A. Yes. 

Q. Commencing as early as 1914? 

A. Possibly so. 

Q. Running for some years after that? 

A. No. I think it was not for some years after 
that, because I have not been a director, I do not 
think, for the past three years, possibly four years. 

Q. You have not been a director the last. four 
years ? A. No. 

@. But from that time back ? 

A. Prior to that I was for several years, for three 
years. 

Q@. Several years prior to 1917? 

A. To 1917, I believe. 

(Witness excused.) [244] 


Testimony of W. F. Magill, for Plaintiff (Recalled). 
W. F. MAGILL, being recalled, continued his 
testimony as follows: 


Direct Examination. 
(By Mr. MILLER.) 
Q. Now, you know Mr. Ayers, who was just on 
the witness-stand? <A. Yes. 
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Q. Of course you testified you knew Mr. Stewart? 
A. Yes. 

Q. Did you draw the articles of agreement be- 
tween Mr. Stewart and Mr. Ayers, concerning this 
note he just testified to? A. Yes. 

Q. Is the paper I hold in my hand a copy of that 
agreement ? 

A. That is a copy of that agreement. 

Q. What became of the original agreement? 

A. I do not know, that is the office copy that I 
had. I fished it out of my files yesterday. 

Q. It is not signed? A. No. 

Q. Is it a copy of the one that was signed ? 

A. Copy of the one that was signed and I pre- 
pared it and sent the original to Mr. Stewart to 
be signed, and the correspondence will show that. 

Mr. MILLER.—I would like to offer this in 
evidence. 

Mr. GRINSTEAD.—As I get it, all of this testi- 
mony, as I understand it, is preliminary. 

Mr. MILLER.—Yes. 

Mr. GRINSTEHEAD.—As far as it being a copy, if 
Mr. Magill knows the original was signed and is 
positive about it, I will not object to it as a 
copy. [245] 

The COURT.—Admitted. 

Mr. GRINSTEAD.—Of course all of this testi- 
mony is going 1n over our objection, but you say that 
it is preliminary, so that I will not urge it. 

Thereupon said copy of contract was received 
in evidence and marked as Plaintiff’s Exhibit 
20. 
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Mr. MILLER.—That is all with this witness. 
Mr. GRINSTEAD.—No cross-examination. 
(Witness excused.) [246] 


Testimony of Fritz Kruze, for Plaintiff. 


FRITZ KRUZE, a witness called by the plaintiff, 
being duly sworn testified as follows: 


Direct Examination. 

(By Mr. MILLER.) 

@. Your name is Fritz Kruze? <A. Yes, sir. 

Q. You are living at Portland at the present 
time? 

A. No, Kalama at the present time. 

Q. Did you know F. L. Stewart, the former 
cashier of the Kelso State Bank ? A. Yes. 

Q. How long bad you known him? 

A. I have known him ever since I have been 
seven years old, it has been about twenty-six years. 

Q. Your folks lived together above Kelso, did 
they ? A. Yes, sir. 

Q.. Did you ever work for Stewart? A. Yes. 

Q. In what capacity ? 

A. I worked as a steamboat promoter for him 
and as captain for him. 

Q. Now, did you at any time give a note either to 
the bank or Mr. Stewart for $5,000? A. Yes, sir. 

Q. What was said to you at that time by Mr.. 
Stewart ? 

Mr. GRINSTEAD.—Now, just a moment,— 

Mr. MILLER.—Later that note was divided into 
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two notes which have been introduced in evidence 
as Exhibit 4. [247] 

Mr. GRINSTEAD.—Go ahead. 

(Question read.) 

Q. What was said about the giving of the note? 
At the time,— 

Mr. GRINSTEAD.—At the time of the giving of 
the original $5,000 note? 

Mr. MILLER.—Yes. 

Q. What do you call the original, the $5,000 or 
the two. 

Q. At the time of the original note? 

A. At the time of the original note it was just 
simply to help Mr. Stewart out. 

Q. What did Stewart say about that? 

A. He did not say anything. He just said 
‘‘Kruze, if you will sign this for $5,000, it will help 
mye out.”’ . 

@. Was there any consideration at all for your 
signing it? A. Jt was none whatever; no sir. 

Q. And you signed the note? A. I did, sir. 

Q. Did you have any means of paying the note, 
or were you to pay it? 

A. I had no means and I was not supposed to pay 
ait 

Mr. GRINSTEAD.—I think the testimony there 
in the latter part of the answer is purely a conclu- 
sion of the witness under his previous testimony. 

The COURT.—It may be stricken. 

Q. What was said to you about paying the nee 
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Mr. GRINSTEAD.—He has already answered 
that. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—Exception. 

Q. What was said to you about paying the note, 
if anything? 

A. Mr. Stewart said he would pay the note and 
pay all the [248] interest; my signing the note 
would not have anything to do as far as I was con- 
cerned, and I had the note paid up. I have not it 
with me, but I can produce it. 

@. Later he surrendered that note to you? 

A. Yes. 

Q. What did you do when he surrendered the 
note to you? 

A. I took the note and put it in my pocket and 
went back to Portland. 

. Did you give any other notes? 

> NO, Sit; nov atethat tune: 

. When did you give any other note? 

. That was about three months after that. 

. What did you give him then? 

. I gave him two $2,500 notes. 

. Those two notes I now show you, which have 
been admitted in evidence and marked plaintiff’s 
Exhibit 4. | 

Mr. GRINSTEAD.—I think under this testimony 
I should have objected to all of this testimony from 
this witness as the testimony produced here shows 
that the $5,000 note is paid and surrendered, that 
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is what they are suing us on here. These notes 
here are not renewals under the testimony, 

The COURT.—They have some evidential value. 

Q. You say that $5,000 note given by you was 
marked paid? A. Yes. 

Q. Has the date on it with a stamp? 

A. It sure has. 

Q. Was it paid? 

A. I do not know whether it was paid, I cannot 
testify to that. I have his stamp on it. [249] 

Q. Did you pay anything on it? 

A. No, sir; I did not. 

The COURT.—I think the objection may be over- 
ruled. 

Q. Then you gave him these two notes? 

A. Yes, sir. 

Q. Why did you give them? 

A. I was supposed to have a mortgage on the 
steamer ‘‘Olympian.”’ 

Q. Did he ever give you a mortgage? 

A. I got nothing but a $50,000 rating which was 
not worth anything. 

Q. Who made out that rating for you? 

A. Mr. Stewart. 

Q. I now hand you a paper, was that the paper 
he made out? 

A. This is the paper here. I signed it and Mr. 
Stewart made it out after I signed it. 

Mr. MILLER.—I would like to offer this in evi- 
dence for the purpose of showing Stewart’s deal- 
ings with this man and the public. 
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Mr. GRINSTEAD.—I object to that as incompe- 
tent, irrelevant and immaterial and not tending 
to prove any issue pleaded in this case. I want to 
call the Court’s attention to the fact that we are 
sued on a claimed appropriation occurring on the 
10th day of September, 1920, and that this is a 
statement that bears date of February Ist, 1921. 

Mr. MILLER.—It bears upon the issues. 

The COURT.—Is that the rating he speaks of? 

Mr. MILLER.—That is that rating. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—Exeeption please. 

Thereupon said rating was received in evi- 
dence and [250] marked as Plaintiff’s Ex- 
hibit 23. 

Q. Now, Mr. IKruze, in this rating, it states that 
you are half owner of a boat. Did you ever own 
any half of any boat? A. No, sir; I did not. 

Q. It rates you as being worth $50,600. Were 
you worth that sum or any sum? A. No, sir. 

Q. What were you doing? 

A. I was not doing anything at that time. 

Q. Just working? A. I was broke; yes, sir. 

Q. You were a laboring man? 

A. A laboring man. 

Q. And practically broke? 

A. Broke at that time. 

Q. So that these figures were absolutely errone- 


A. Absolutely; they were made out after I signed 
the paper. 
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Q. And left that paper with Mr. Stewart? 

‘A. Yes, sir. 

Q. You never got any consideration for any of 
these notes? A. No, sir; had nothing to give. 

Q. And I believe you testified you were not to pay 
it? A. Yes, sir, I was not to pay them at all. 

Q. Did Stewart tell you why he wanted them? 

A. He never said anything as to why he wanted 
them or anything at all. He said it will be a help 
to me, that is all he said. 

Q. Have you got that other note? [251] 

A. I have it home, yes, sir, I have not it with me. 

Q. Could you forward that note down here to 
the Court? A. Yes. 

Q. To-night ? 

A. No, I could not do it until to-morrow noon. 
It is in Portland. 

Q. I am asking you about that note you gave 
Stewart first, that was handed back to you and he 
had marked it paid, you said? A. Yes. 

Q. But you never paid it yourself? A. No, sir. 

Mr. MILLER.—That is all, you may cross-ex- 
amine him. 

Mr. GRINSTEAD.—No questions. 

(Witness excused.) [252] 
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Testimony of Arthur Fletcher, for Plaintiff. 


ARTHUR FLETCHER, a witness called by the 
plaintiff, being duly sworn testified as follows: 


Direct Examination. 
(By Mr. MILLER.) 

@. Your name is Arthur Fletcher ? A Nees 

Q. You live in Vancouver? A. Yes. 

Q. What is your business? 

A. I am owner and manager of the Fletcher 
Abstract & Loan Company. 

@. You make abstracts? A. Yes. 

Q. Do you also pass upon real estate values and 
things of that character? A. Sometimes. 

Q. Are you acquainted with a tract of land pur- 
chased by Mr. Phillips from Mr. Stewart? 

A. I am acquainted with one tract. 

Q. The tract at what is known as Fruit Valley? 

A. Yes. 

Q. Did you make an abstract covering the title 
to that property from the time Mr. Stewart acquired 
it down to the present? A. Yes. 

Mr. MILLER.—I would like to offer in evidence 
this abstract. 

Mr. GRINSTEAD.—He has not identified it yet. 

Q. The abstract I hold in my hand is the abstract 
you made? [253] AY Yes, that setts 

@. When did you make this? 

A. I made it yesterday. 

Mr. MILLER.—Then we will offer this in evi- 
dence. 
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Thereupon said abstract was received in evi- 
dence and marked as Plaintiff’s Exhibit #24. 

Mr. MILLER.—There are two mortgages shown 
on this abstract. One for $3,000 given by Phillips 
to Stewart of date March 18, 1918, and another 
dated December 18, 1920, for $3,500 and we found 
among the bank papers,— 

The COURT.—Two notes secured by mortgages ? 

Mr. MILLER.—I do not know whether there are 
two notes or not, but there are two mortgages. 
There was a letter which Mr. Adams found among 
the records of the bank, dated March 16, 1921, ap- 
parently written by Stewart the day before the 
bank failed, which we wish to offer in evidence, as 
it is an explanation of these mortgages. Appar- 
ently this second mortgage was to take up the first 
mortgage, and the first mortgage was not satisfied, 
because Mr. Stewart disappeared the next day. 

Mr, GRINSTEAD.—There will be no objection 
made to the fact that counsel produces a copy 
instead of the original. We will object that it 
is not material to the issues in this case. 

Mr. MILLER.—I do not particularly care 
whether it goes in or not, but the record shows 
there are two mortgages on the property, and 
one of them is intended to be a renewal of the 
other. 

The COURT.—It may be admitted. 

Mr. GRINSTEAD.—Exception. [254] 

Thereupon said letter was received in evi- 
dence and marked as Plaintiff’s Exhibit #25. 
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Q. There is another letter of January 3, 1920, 
written by Stewart to Mr. Oyster, that may go as 
a part of the other exhibit, referring to the same 
matter. 

The COURT.—Exhibit No. 25, two letters. 

Mr. MILLER.—Yes. 

Mr. GRINSTEAD.—The same status as to both 
as far as our objection is concerned. 

The COURT.—Yes, objection overruled. 

Mr. GRINSTEAD.—Exception. 

Mr. MILLER.—Q. Mr. Fletcher, you made this 
abstract which has been offered in evidence and this 
plat? 

A. Yes, I made that hurriedly yesterday. 

Q. This plat shows in a general way the property 
as described ? 

A. It shows in gen the location of the prop- 
erty and the shape of it. 

Q. Now, you have had experience in fixing the 
values of property in that locality ? AVE: 

@. You have been in the abstract business for 
many years? A. Fifteen years. 

Q. And have had occasion to examine property, 
and you were also treasurer of that county for a 
time, were you not? A. Yes. 

Q. How long? A. Four years. 

Q. How long have you known this property in a 
general way ? 

A. Oh, for possibly thirty or thirty-five years. 
[255] 
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Q. What would you say would be the value of 
this property ? 

Mr. GRINSTEAD.—We object to that as incom- 
petent, irrelevant and immaterial, not within the 
issues pleaded in this case and indefinite as to 
time. 

Q. Well, at any time. 

The COURT.—Did you say that you are ac- 
quainted with real estate values in that section? 

A. I have lived within five miles of that property 
for fifty years. 

Q. Do you know real estate values there? 

Ee I thank Ido; 

Q. And you are acquainted with this particular 
property ? A. Yes, 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—Exception. 

Q. Go ahead and answer the question. 

A. I would say that the property was worth 
$8,900 or $9,000. 

The COURT.—That is the property covered by 

this abstract. 

' A. Yes. 

Q. And covered by the mortgages? A. Yes. 
Mr. MILLER.—That is all. 

Mr. GRINSTEAD.—No questions. 

(Witness excused.) [256] 
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Testimony of George F. Plamondon, for Plaintiff. 


GEORGE F, PLAMONDON, a witness called by 
the plaintiff, bemg duly sworn testified as follows: 


Direct Examination. 
(By Mr. MILLER.) 

Q. Your name is George F. Plamondon? 

A. Yes. ; 

Q. You were in the Kelso Bank as one of its 
employees for a number of years? A. Yes. 

@. How long? 

A. From September 1908 until the bank was 
closed. 

Q. You knew Stewart, of course? A. Yes. 

Q. I wish you would tell the Court what position 
Stewart occupied in that bank,—I do not mean 
whether he was cashier, but in what way did he 
control or dominate the bank ? 

A. He was the cashier and manager of the bank. 

Q. And so far as his conduct was concerned, he 
actually handled the bank? <A. I beg pardon. 

Q. So far as his conduct was concerned, he actu- 
ally handled and controlled the bank ? 

A. Why, Mr. Stewart did most of the active 
management of the bank, to my recollection. 

Q. Did you take all of your orders from Mr. 
Stewart ? A. Yes. 

Q. Do you know anything about Stewart, during 
the time you [207] were in there, whether he 
was dealing with outside matters more or less? 

A. In a general way, yes. I know he had things 
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on the side, as you say, investments, etc., I never 
was very familiar with them, but I know he 
had business aside from the bank. 

Q. There has been some evidence here that you 
_ wrote some letters to Wallace & Mosier and the Tri- 
umph Machinery Company. State whether those 
letters were under the direction of Stewart, or 
whether you were connected in any way with 
them yourself? 

A. All the letters I wrote for the bank on that 
line, or any other line, were written directly at 
Mr, Stewart’s request and suggestion. If, for in- 
stance, there were notes to renew, he would ask 
me to render a statement of the note and interest, 
and that sort of thing. I presume as to the letters, 
it would be the same thing, along the same line. 

Q. You personally knew nothing about these 
people? 

A. No, sir; as far as I can remember, I never met 
them. I never have seen them, as far as I can re- 
eall, 

Q. If Stewart was away for a time, how was 
the business of the bank taken care of? 

A. Well, Mr. Stewart would usually telephone 
me quite frequently if he was away. He never went 
away far, to Portland and Tacoma, and he always 
was in telephone communication with us once or 
twice a day while he was gone, most always. 

Q. Were the loans and things of that character 
controlled by Stewart, the making of loans? 
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A. Yes, sir. Mr. Stewart attended to the making 
of loans. [258] 

Q. Entirely ? A. Yes. 

@. Did you have any authority yourself to make 
any loans? 

A. No, sir; except in some small loans. I have 
made several small loans, inconsequential loans, 
which did not amount to very much. 

Q. Do you know the Fidelity & Deposit Company 
that is defendant in this suit? 

A. I know them through their general agency, 
Hansen & Rowland. 

@. Were you their local agent at Kelso? 

A. Yes. 

@. While you were in the bank? 

Mr. GRINSTEAD.—Just a moment, the witness 
answered a little too quickly for me there. I think 
that under our statute his oral statement is not 
the best evidence, so far as the companies are con- 
cerned. Now, in explanation, I will concede that 
Mr. Plamondon represented Hansen & Rowland of 
this city in the city of Kelso at certain times,—I 
do not know when they were, but when he comes 
to testifying that he is an agent of the surety 
company under the statute, there is required to be 
certain written evidence of that, limitations of that, 
and therefore I object to the question as not calling 
for the best evidence. 

The COURT.—Objection sustained. 

Q. Well, did you do any business for the Fidelity 
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& Deposit Company in the way of securing busi- 
ness for them? A. Yes. 

Q. Covering how long a time? 

A. Well, I was associated with Mr. Stewart in 
the agency, [259] under the name of Stewart & 
Plamondon, for two or three years, and then about 
the latter part of 718 or the first part of 19, I 
bought out Mr. Stewart and from then on, I was the 
agent myself. 

Q. What was the character of the business that 
you transacted for them? 

A. It was sureties, surety bonds, and maybe a 
little liability. 

Q. And how long was Mr. Stewart connected mi 
them prior to that time, as far as you know? 

A. I could not say exactly. 

Mr. GRINSTEAD.—I do not see the materiality 
of this testimony, under the issues in this case; 
therefore I object on that ground. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—Exception. 

Q. How long was Mr. Stewart with them. 

A. I can only say in a general way, I know 
he represented them, I believe, when I first came 
into the bank, as far as I remember. 

Q. How long ago was that? 

A. That was 1908, that is, as I recollect. I would 
not make that as a positive statement. I do not 
really remember positively. I believe he was their 
agent then, and prior to that. That is the extent 
of my recollection. 
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Q. Later on, you and he were together, and then 
you took it up individually ? A. Yes. 

@. And continued until the bank failed? 

A. Yes. [260] 

Q. You were in the bank as assistant cashier for 
how long? 

The COURT.—He said from September, 1908, 
until the bank closed. 

Mr. MILLER.—He did not say he was assistant. 

A. I was assistant cashier for several years, but 
I have really forgotten. 

Q. You were assistant cashier for several years 
prior to that date? BN eS 

Q. And prior to that date, what was your official 
title? 

A. Well, I had none. I was bookkeeper and 
clerk and general roustabout. 


Cross-examination. 
(By Mr. GRINSTEAD.) 

Q. When you say that Stewart was agent for the 
Fidelity & Deposit Company, you mean that he 
represented Hansen & Rowland in soliciting bonds, 
do you not? A. Yes. 

Q. Do you not? A. Yes. 

Q. And Hansen & Rowland were agents for the 
Fidelity & Deposit Company for bonds in South- 
western Washington ? A. Yes. 

Q. Now, those letters that counsel has asked Se 
about were written by you, and you testified that 
they were written under instructions from Mr. 
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Stewart. Did those letters state the truth, or were 
they falsifying? 

A. So far as I know, they were never falsified. 

Q. They were always in accordance with the rec- 
ords of the [261] bank? 

A. Yes, so far as I know; so far as I understood 
them, yes, indeed. 

Q. You say that you knew of Stewart’s outside 
plans and dealings. Did he make any secret of his 
outside dealings? | 

A. IT said I knew of them in a general way. I 
knew he had outside business. 

Q. Was that a matter of any secrecy on his part? 

A. Not particularly. Not that I know of. 

Q. Of all these outside deals that were entered into 
and were later entered into the bank business, were 
put on the bank records so that anybody could 
tell what they were? A. So far as I know. 

Q. That is your recollection ? 

A. Yes, that is my recollection. 

Q. Now, prior to the time you became assistant 
cashier of the bank, your brother was assistant 
cashier, was he not? A. Yes. 

Q. That is Mr. Lew M. Plamondon ? A. Yes. 

@. When did he go into the bank, if you know? 

A. Well, that would be, it must have been around 
1904 or 1905. 

Q. And when did he go out of the bank? Were 
you and he both there for a time? 

A. Yes, for a time. I believe it was around 
1909 or 710 that he left there. 
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Q. And when he left there, where did he go? 

A. He went to Woodland. 

Q. So that he went out of this bank and took 
charge of the Woodland State Bank? [262] 

A. Yes. 

Q. And you think that was in 1909 or 710? 

A. That is my recollection, somewhere along there. 

Q. And you were promoted to assistant cashier 
when your brother went out? 

A. I could not answer just exactly. There were 
three of us there, besides Mr. Stewart. When my 
brother left, Mr. Knight was promoted to the posi- 
tion my brother had occupied, and some time after- 
wards Mr. Stewart also appointed me assistant 
eashier, but I believe a little later on. 

Q. So that there were two assistant cashiers for 
a time? my Yes! 

Q. And Mr. Knight left the bank subsequently? 

A. Mr. Knight left the bank, I would say about 
1918, as I reeall. 

Q. Now, in a general way, what was the organiza- 
tion of the forces of the bank, and their respective 
duties,— let’s take them one by one: what did Mr. 
Stewart do as cashier and manager? He took gen- 
eral charge of the loans, you say? A. Yes. 

Q. I understood you_.to say that on minor mat- 
ters, you handled the loans if he was not there, or 
was busy? A. Yes. 

Q. Who handled the matter of counting the cash, 
and so on? 

A. Well, we had three wickets, three windows; 
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well, we really had four. Sometimes Mr. Stewart 
used his window for note collections and that sort 
of thing. We had our work divided in sections. 
There were books for the cages. I had mine [263] 
and Mr. Dunham, Elden Dunham, the gentleman 
here would have in connection with his bookkeeping, 
also a window where he would eash checks and also 
receive deposits. 

Q. That is, the three of you made entries in 
your cage-books ? 

A. We had a young lady there with us. 

Q. Miss Waugh? A. Miss. Waugh. 

Q@. And she handled the bookkeeping ? 

A. She did the general work and also worked 
in a eage. 

Q. She had a cage? A. A window, yes. 

@. And she kept a cage record? A. Yes. 

Q. Of such transactions as she handled? 

A. Yes. 

Q. Who consolidated the entries from the several 
eage-books, who handled that, had charge of that? 

A. That was part of my work. 

Q. That was part of your duties, so that in your 
day’s work, you, as assistant cashier, would take 
a summary from the cage-book of the other people, 
ineluding Mr. Stewart’s and you would consolidate 
the entries in the general books? 

A. Yes. What we called the general books. 

Q. The bank had a board of directors? 

A. Yes. 

Q. The board of directors was there, at times, in 
the bank? Ha ES, 
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Q. They held meetings? A. Yes. 

Q. Sometimes you would attend those meetings, 
would you? [264] 

A. Yes, I was sometimes called in, but for a few 
minutes, to take a memorandum of the meeting, the 
minutes. 

Q. To act as a minute clerk of the meeting? 

uy Nios) sir) 

Q. You were not a member of the Board of Direc- 
tors? A. No, sir. 

(¥. The members of the Board of Directors were 
whom ? A. Mr. Carothers. 

Q. F. M. Carothers? 

A. F. M. Carothers, J. R. Catlin, until his death. 

Q. Mr. J. M. Ayers? 

A. Mr. J. M. Ayers. Now you are asking for 
the time immediately prior to the closing of the 
bank ? 

Q. Well, for the present, yes? 

Mr. MILLER.—Ayers was not a director at the 
time the bank closed. 

Q@. Well, at the time the bank closed? 

A. Mr. F. M. Carothers and J. R. Catlin,— 

(. At the time the bank closed? 

A. No, Mr. Carothers was a director previous to 
that. 

@. When did Mr. Catlin go out? 

A. I cannot recall the date. It must have bee 
a year. | 

Mr. MILLER.—It is in the minute-book. 

Mr. GRINSTEAD.—We will pass that. 


é 
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WITNESS.—Mr. Pat Baxter. 

Q. Pat Baxter was a director all the time you 
were employed there, wasn’t he? 

A. Well, I do not know the time; the record 
should show. 

He was at the time the bank closed? 

Yes. [265] 

. And for a long time previous? 

. Yes, and Mr. James Wallace. 

. Mr. James Wallace? 

. Yes. And Myr. Stewart. 

. Mr. Stewart and Mr. Baxter, and Mr. Catlin, 
up-to the time of his death, and Mr. Carrothers 
were directors for many years prior to the time that 
the bank closed, weren’t they? A. Yes. 

@. And those directors, did they have an auditing 
committee for the purpose of passing upon the bank 
transactions and the loans? 

A. I really could not say for sure. The records 
would show. 

Q. Well, isn’t it a fact that the same board of 
directors had meetings, and went over matters of 
loans there, within your knowledge; haven’t you at- 
tended meetings where they were discussing paper 
that was good and paper that was bad and things 
of that sort? 

A. I would have to answer that generally. On 
the moment I could not recall any specific instance. 
Whenever they came they always talked about the 
funds and loans and so forth. 


QProOoropro 


302 Fidelity & Deposit Company of Maryland 


(Testimony of George F. Plamondon.) 

@. Was the condition of the bank and what loans 
had been made submitted to them? 

A. Mr. Stewart, each year, when the annual meet- 
ing was held, always prepared quite an elaborate 
résumé of the year’s business and the condition of 
the bank. 

Mr. MILLER.—Those would be a matter of rec- 
ord, and if they are, they would be the best evidence. 
You have been insisting on the best evidence. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—Since counsel has suggested 
that, I call upon [266] counsel or Mr. Adams to 
produce the several reports that were handed in 
to the Board of Directors by Mr. Stewart as cashier, 
upon the occasion of the several annual meetings. 

Mr. MILLER.—I have produced all we have got 
and they have ‘been offered in evidence. 

Q@. I notice a set of minutes under date of June 
20, 1917, which purport to be the annual meetings of 
the Kelso State Bank. I will show you those 
minutes and ask you if you know the signatures of 
the subscribers to those minutes, as secretary and 
ehairman. 

Mr. MILLER.—We will admit those signatures. 

WITNESS.— Yes. 

Q. That is Mr. Carothers’ signature and Mr. 
Stewart’s signature. A. Yes. 

Q. You were not present at that meeting? 

A. Yes, I was. 

Q. You were present at that meeting? 

A. Yes, of the stockholders. 
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Q. As a matter of fact, you were there represent- 
ing three shares of stock you yourself owned in the 
bank. A. Yes, 

Q. And Mr. Carothers, Mr. Wallace, Mr. Stewart, 
Mr. Baxter, Mr. Catlin and Mr. Ayers were elected 
directors for the year 1917; is that correct? 

A. Yes, sir. 

Q. I notice a statement there about a general dis- 
cussion of the business conditions, during which dis- 
cussion a statement of new accounts received by 
the Kelso State Bank since [267] the first of 
January, 1916, was gone over, and it says a state- 
ment of those accounts is attached herewith. There 
seems to be no such statement attached. 

Mr. MILLER.—Why, it may be somewhere else in 
these papers. / 

Mr. GRINSTEAD.—Yes, it may be. 

Q. Do you recall in this meeting where they went 
over the condition of the bank? 

A. I cannot recall that, but I recall having made 
the statement that is set forth here, of new accounts. 
I remember Mr. Stewart asked us to make a sum- 
mary of new accounts for the preceding year, and 
we did that. There is quite a list of new accounts. 
We made up quite an elaborate list of them. 

Q. Was that a practice that was followed every 
year, or was that an exception? 

A. As I recall, this is the only time we ever 
did that. 

Q. But it was customary to go over the matter 
of the accounts at the annual meetings, and the 
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condition of the bank and for Mr. Stewart to make 
a report, you say? 

A. Yes, he would make quite an elaborate report. 

Q. Orally, or in writing? A. In writing. 

Q@. I have to go through here to see whether we 
have any of these reports, before 1 can really con- 
clude this examination. 

A. There were several of these reports. I can- 
not say whether he always made one, but there were 
several that he made. 

Q. I notice the directors met here on January 20, 
1917,— referring to the minutes of September 12, 
1917, of a director’s meeting, Mr. Catlin signed as 
vice-president [268] and Mr. Stewart subscribed 
as secretary ? 

A. I will say, as to Mr. Stewart, there is his sig- 
nature, I am a little bit in doubt as to Mr. Catlin, 
I believe it is. I have forgotten what his signature 
looks like, ‘but I think it is his. 

Q. You saw that signature on a good many notes 
that went through the bank, where he was borrow- 
ing, didn’t you? 

A. Yes, I should be familiar with his signature, 
I have seen it enough times, and say that I think 
that is his. On the moment I could not recall his 
signature. 

Q. I notice Mr. Stewart’s signature to a meeting 
of the board under date of February 24, 1917,— 

The COURT.—That is this same exhibit? 

Mr. GRINSTEAD.—It is all in Exhibit 2-A. All 
of these that I have taken up with this witness have 
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been out of that exhibit. I notice it says in this 
meeting of the directors of February 24, a letter 
from the Bank Commissioner was read, and 
various loans were gone over carefully; the reserve 
of the bank as of this date, shows to be 32%, and 
so forth. Were you present at that meeting? 

A. So far as I know, I was not. 

Q. You do not know whether you prepared these 
minutes, or not? 

A. I would say that I did not. 

Q. Now, this meeting of April 21, 1917, that is 
Mr. Stewart’s signature there? A. Yes. 

Mr. MILLER.—I think the Court ought tc under- 
stand that nobody signed these minutes but Stewart. 

Mr. GRINSTEAD.—That is not correct. There 
are a few minutes where other signatures are not at- 
tached, but the exhibit [269] wili speak for it- 
self. In the main, from two to five of them sub- 
scribed to the minutes, as I will show, by showing 
you the minutes themselves. 

Q. I notice these minutes of April 21, 1917, nam- 
ing the directors who were present, it says the gen- 
eral condition of the bank was gone over, a letter 
of the Bank Commissioner was read, and several 
excessive loans were discussed, and the cashier ad- 
vised a reduction to-$12,000 had ‘been effected in the 
group of loans known as the Cowlitz Bridge Com- 
pany account, and a further reduction of approxi- 
mately €8,000 had been demanded; a statement was 
made that another group of loans would shortly be 
paid in cash; that the books of the bank showed 
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a reserve of 33%. Were you present at that 
meeting? 

A. So far as I know, I could not say. 

Mr. MILLER.—Those minutes were only signed 
by Stewart. 

@. You do not know whether you wrote these 
minutes or not? A. I will say offhand I did not. 

Mr. MILLER.—What is the use of reading these 
minutes at this time? 

Mr. GRINSTEAD.—We will have to go over 
them some time. This witness was asked, along 
with another witness, if Mr. Stewart did not run 
the bank single-handed and alone. I want to go 
over the minutes for the purpose of showing that 
is not correct. I also notice that these minutes 
are not in chronological order, they have not been 
put together in that order. 

Mr. MILLER.—I put them together myself. 

Mr. GRINSTEAD.—So that as I read them 
through this way, I will have to back up occasion- 
ally. Here are the minutes [270] of the Board 
of Directors of the Kelso State Bank of July 9, 
1917. These are also signed by Mr. Stewart alone, 
and there are some loans being discussed here that 
do not go into anything that is involved in this 
ease; also that the reserve of the bank deposits was 
26%. 

Q. Were you present at that meeting? 

A. So far as I know, I was not. 

Q. The Board of Directors’ meeting of August 22, 
1915, do you remember anything of that meeting? 
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A. No, sir. 

Q. Going back to January 20,—there are some 
duplicate minutes in here, and this is also signed 
by Stewart? 

The COURT.—When you said the last minute 
Was signed by Stewart, you meant signed by Stew- 
art alone? 

Mr. GRINSTEAD.—Yes, signed by Stewart 
alone. 

Q. Mr. Knight was a stockholder? 

A. He owned 3 1/8 shares. 

Q. In the minutes of this meeting of January 
20, 1917, it refers to a statement of new accounts. 
I will ask you if this sheet which I show you in 
Exhibit 2-A is that statement ? A. Yes. 

@. And did you get that up? 

A. One of the other clerks and myself. 

Q. Was it a true statement? A. Yes, sir. 

@. It was submitted to the stockholders? 

mm. Yes,osir, 

Q. And on that date it showed some $26,415.20 
of new accounts opened? [271] 

A. That was the total of those new accounts. 

Q. I notice in this report, the opening of the 
account of the Seaside Packing Company for $48.95, 
that is correct, that was when that account opened? 

A. I took those records right from our books. 

Q. That means that on this day the stockholders 
and directors were advised that they had opened 
an account with and were doing business with the 
Seaside Packing Company ? ANCES. 
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Q. I notice in this record also where Max John- 
son opened an account here of $250. That is the 
same man that had the Seaside Packing Company 
or was running it, wasn’t he? Ax Wes, 

Q. I notice a meeting of the Board of Directors, 
of January 8, 1918, at which Mr. Wallace, Mr. 
Baxter, Mr. Carrothers, Mr. Catlin and Mr. Stew- 
art were present, and where by motion they in- 
structed the cashier to depreciate the real account 
to $25,000 and the furniture and fixtures account 
to $6,000, the excess to be charged off to the profit 
and loss account, and it was then decided to apply 
for membership in the Washington Bank Depositors 
guarantee fund. Do you remember those matters? 

A. I remember of our applying. 

Q. You did apply? A. Yes. 

Q. Did you become a member of that fund? 

A. We did not. 

@. I notice where the directors fixed the salaries 
of yourself and Mr. Stewart, do you remember that? 

A. I cannot recall being at the meeting. Was this 
an annual [272] meeting? 

@. No, this was a meeting of the Board of Di- 
rectors, being the new board elected at the annual 
meeting which was held on January 8, 1918; also 
they decided to hold their monthly directors meet- 
ings on the last Saturday of each month at seven 
o’clock P. M. That is signed by Stewart alone. 

A. Yes. 

Q. Now, calling your attention to the so-called 
statement of the condition of the Kelso.State Bank, 
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at the close of business on February 138, 1920, as 
per transcript of general ledger, in connection with 
these minutes, I will ask you, did you know about 
that, did you know who wrote that? 

A. Yes, Miss Waugh. 

Q. Miss Waugh? 

A. Yes. This is a form which we had to cor- 
respond with the figures and arrangements of our 
general ledger. 

Q. What was the purpose of getting this up 
on those pieces of paper? 

A. Mr. Stewart asked us to get up something that 
would give him a statement of the details of the 
‘business without referring to the ledger. So we 
got up this form, which we had printed, and Miss 
Waugh would make a copy off of the general ledger, 
and give Mr. Stewart a copy. 

Q. That statement would be made up, and what 
was done with it? 

A. I presume he would either throw it in the 
waste basket when he got through with it, or got 
the one for the next day,— [273] 

Q. That was a daily report? 

A. That was a daily report, for a desk record. 

Q. I notice here what purports to be a letter 
signed by Mr. Stewart as cashier, to the stockholders 
and directors of the Kelso State Bank, under date 
of February 13, 1920. Did you know anything 
about that letter? That is all bound together in 
Exhibit 22—A ? 

A. I would say that I received one of these. I 
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cannot recall at the moment, but I probably did as 
one of the stockholders. 

(). You remember the letter? 

A. Yes. Yes, sir, I believe I did. I believe I 
have a copy of it amongst my old stuff. (Letter 
read to Court.) 

Q. Now, I will ask you if this statement I called 
your attention to under date of February 13, is not 
the statement that went out accompanying his letter 
of February 10. Do you know? 

A. I do not really know. I cannot really say yes 
or no. 

Q. I notice here annual meeting minutes, meeting 
of the stockholders of January 18, 1918, signed by 
Mr. Carrothers and Mr. Plamondon as Secretary. 
Is that your signature? A. Yes. 

@. And is that Mr. Carrothers’ signature ? 

A. Yes. 

Q. You were present at that meeting? A. Yes. 

(Minutes read.) 

Q. You testified that the bank made application 
for membership in the guarantee fund at one time? 

A. Yes. [274] 

Q. I will call your attention to a special meeting 
of the Board of Directors held January 8, 1918. 
Is that your signature? A. Yes. 

Q. They give the officers authority to make ap- 
plication for entry into the indemnity bond,—the 
guaranty fund, I should say? A. Yes. 

Mr. MILLER.—They never went on with it 
though,—I mean they were not taken in. 
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Q. I notice here a set of minutes for February 
9, 1918, signed by Mr. Stewart. That is his sig- 
nature? A. Yes. 

(Minutes read.) 

Q. Another set of minutes signed only by Mr. 
Stewart as Secretary under date of March 9, 1918? 

A. Yes. 

(Minutes read.) 

The COURT.—Do I understand that it said there 
that the cash reserve was 40% ? 

Mr. GRINSTEAD.— Yes. 40% reserve against 
deposits. 

Q. In 1918? A. March, 1918. 

The COURT.—Have you any way to verify that 
from the books? 

Mr. MILLER. —I do not think that the bank 
ever got below the legal reserve. What broke 
the bank was the vast loans that Stewart was 
making. The bank at the time it was closed had a 
legal reserve, but had $150,000 worth of paper that 
could not be collected. 

The COURT.—Do I understand that they had 
cash equal to [275] 40% of the deposits? 

WITNESS.—That would mean cash on hand and 
money in the bank. 

Q. Cash on eall? A. Yes. 

Q. 40% of the gross deposits, that means, that 
they might be called upon to pay out on check? 

A. Does it say that? I would have to verify it by 
the books. 
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@. What does this mean, the cashier reported. a 
reserve of 40% against deposit? 

A. That would mean it had 40% cash and ex- 
change against the deposits. 

Q. What is that date? 

A. March 9, 1918. That meant cash on hand 
against money on deposit. 

Q. (By the COURT.) Is it customary to carry 
that high percentage of cash? 

By WITNESS.—No, sir. 

Q. What is the average. What is the legal re- 
quirement ? A. Fifteen per cent. 

Q. Your bank there was carrying 20, or in excess 
of 20% most of the time? A. Yes. 

@. Any of these meetings that you were present 
at so far as you know? A. So far as I know, no. 

Q. Meeting of May 11, another regular meeting of 
the board, signed by Stewart only? A. Yes. 

(Minutes read.) 

@. Meeting of June 8, 1918, reading as follows: 
(Read) Do [276] you remember that meeting? 

A. I do not remember it definitely. I probably 
was there. 

Q. Was that the fact? A. Indeed it was. 

@. You say if it is in these minutes, it is prob- 
ably correct. A. I will say so, yes. 

Mr. MILLER.—What do you mean now, that they 
were devoting their time, where? 

Mr. GRINSTEAD.—It says there they were, giv- 
ing their time virtually to the work in regard to 
Liberty Bonds. 
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Mr. MILLER.—We will admit that. 

WITNESS.—The bulk of that work in that 
county went through our bank. 

(The minutes of July 13, 1918, were read.) 

Q. Do you remember that meeting? 

A. I cannot remember it definitely. I can say 
if Fred said I was there, I was there. I have that 
much confidence in him. 

Q. You mean by Fred, Stewart, who signed the 
minutes ? A. Yes. | 

Q. You have that much confidence in Mr. Stewart, 
if he said you were there and things such as these 
occurred, they did occur? 

A. Yes, because he most probably called me in 
if they were discussing something about the reserve, 
he might have called me in and asked my opinion of 
this and that. 

Q. Turning to another set of minutes dated Au- 
gust 10, 1918, I will read them. 

(Minutes read.) 

Mr. GRINSTEAD.—They are suing us here on 
Max Johnson, Seaside [277] Packing Company 
notes, and of December 28, 1917, and this is August 
10, 1918, and they report that the balance of the 
Seaside Packing indebtedness has been settled. 

@. Another set of minutes’ signed only by Mr. 
Stewart, under date of September 14, 1918. 

(Minutes read.) 

Do you remember that meeting? 

A. I cannot recall it; no, sir. 
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Q. October 12, 1918,— 

(Minutes read.) 

These minutes are the ones that say that you 
were present. Do you remember that meeting? 

A. I cannot remember of being there. 

Q. Did you know about these Phillips loans in 
the bank? 

A. I knew we had some Phillips paper; yes, sir. 
As I recall, several thousand dollars of Phillips 
paper. 

Q. Some of which had been sold to the bank? 

A: Well, now, that I could not say offhand. 

Q. These minutes refer to them as having been 
sold to the Portland bank? ‘The United States Na- 
tional, you do not. remember the details of that? 

A. I could not remember the details of it, no, 
sir, the minutes would show. 

(The minutes of December 21, 1918, and the 
minutes of January 21, 1919, annual meeting, were 
read to the Court.) 

Q. Those minutes are signed by George Plamon- 
don, as secretary. Is that correct? 

AG. Wes. sie aac: 

Q. Mr. Knight was there, representing his own 
stock, and you were there representing your own? 
[278] A. Yes. 

Q. The minutes show who was present by stock 
representation and who was absent? A. Yes. 

Q. I notice in this connection that these minutes 
of January 21, 1919, contain a copy of the report 
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to the State Bank Commissioner, dated January 21, 
1919, I will ask you whose handwriting that is in? 

A. That is mine. 

Q. I notice there that you reported to the Bank 
Commissioner who were the stockholders elected to 
be directors at that meeting, and who were elected 
to be officers of that meeting and you have also 
written in the name of the examining committee, 
Messrs. March, Baxter and Carrothers? 

me Ves. 

Q. These names of the examining committee are 
in your handwriting? A. Yes. 

Q. Were they the examining committee? 

A. The records show that they were. 

Q. Well, were they the examining committee? 

A. Yes, sir. 

Q. Don’t you know who were the examining com- 
mittee of the bank, outside of looking at that record. 
Don’t you know if you had one? 

A. I would not know without looking at the rec- 
ord, no. 

Q. Do you know what the examining committee 
was supposed to do? 

Mr. MILLER.—If there are minutes on it, let’s 
have the minutes. [279] 

Mr. GRINSTEAD.—I am asking what he knows 
about what they were supposed to do and we will 
try to find out? 

Mr. MILLER.—He said he didn’t know anything 
about it. 


Q. Do you know what the examining committee 
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is supposed to do,—is that the same as an auditing 
committee. A. No, I would not say so. 

Q. Did you have two committees, an auditing 
committee and an examining committee? 

A. I think not; just the examining committee. 

Q. You wrote up this report here showing that 
March, Baxter and Carrothers were the examining 
committee ? 

A. The duty of the examining committee would be 
to examine the promissory notes, go through the 
loans. 

. I notice here, in January, January 14, 1919, 
an adjourned meeting of the stockholders, present, 
Carrothers, Stewart, Plamondon and Knight; that 
is also signed by Mr. Carrothers and Mr. Stewart? 

A. Yes. 

Q. Now, I notice in this set of minutes here, un- 
der date of January 21, 1919, meeting of directors 
held on that date, present, Carrothers, March, Stew- 
art; and Baxter and Wallace were absent. 

(Minutes read.) 

Is that Mr. March’s signature? J MEGS. 

Q. And Mr. Stewart’s? A. Yes. 

(). And so that at this time, these minutes sub- 
seribed by these men show that the previous minutes 
had been gone over by the directors? [280] 

A. Yes, sir. 

(The minutes of May 26, 1919 were read.) 

Q. It says the last published statement of May 
12 was read. What does that refer to? 
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A. That is a statement published according to 
law. 

Q. That is required by law? A. Yes. 
~Q. You publish them whenever the Bank Commis- 
sioner calls for them? 

A. Five times a year now, I think it was four 
times then. 

Q. In reference to these minutes of May 26, 1919, 
is that those gentlemen’s signatures? A. Yeo 

Q. Now, I want to ask you about this next docu- 
ment bearing date May 26, 1919, if that is Mr. Stew- 
art’s signature? A. Yes, sir. 

@. That bears the same date of the meeting we 
were speaking of? Do you know anything about 
that piece of paper? A. I have never seen it. 

Q. That is that guarantee? 

A. So far as I know, it is the first time that I 
have seen it. 

(Counsel here read the_ guarantee signed by Mr. 
Stewart under date of May 26, 1919, attached to the 
minutes. ) 

Q. The next set of minutes I find here, in this 
bunch, is October 21, 1919, a director’s meeting 
signed by Stewart? A. Yes. 

Mr. MILLER.—I made a statement to the Court 
this morning that I wish to correct. My statement 
is now that an officer of the bank cannot borrow 
from the bank except when authorized by vote of 
the Board of Directors, and when he is not [281] 
present at the meeting. That last part of the state- 
ment, I did not mention. I know they can borrow 
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under the Jaw when the directors authorize it, under 
the circumstances stated, but not otherwise, and in 
this case that was authorized by the Board of Direc- 
tors. 

Mr, GRINSTEAD.—In this particular case, Mr. 
March was present. 

Mr. MILLER.—He should not have been. I am 
not questioning March, because he is officially re- 
sponsible anyway. 

(Minutes of January 30, 1920, and September 
10, 1920, read.) 

Mr. GRINSTEAD.—Now, we have a set of min- 
utes here all duly executed, dated as December 
blank, 1920, but the minutes are duly executed and 
signed. 

(Minutes read.) 

They are signed by Mr. Carrothers, Mr. Stewart, 
Mr. Baxter and Mr. March. That is correct, isn’t 
it? A. Yes, 

Q. And here is attached a letter from George 
L. March? A. Yes. 

Q. That is his signature? A. Yes. 

(Letter read.) 

Mr. MILLER.—That is in reference to the $6,000 
that was in the claim which we waived. 

Mr. GRINSTEAD.—Yes. 

Mr. MILLER.—That Stewart note. We claim 
$6,000 on the Stewart note from you and this is’ 
the Stewart note that we waive. 

(The minutes of February 11, 1920, and October 
20, 1920, were read.) [282] 
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Q. The minutes of October 20 were signed Ss 
Stewart, March, Baxter and Wallace? AGees. 

Q. That is their signatures? A. Yes. 

Q. Now, pasted in these minutes is this state- 
ment of February 13, 1920, which I showed you a 
while ago, and which you said was in Miss Waugh’s 
handwriting. That is a statement that wag pre- 
sented to the stockholders? A. Yes. 

Mr. GRINSTEAD.—TI think, after a while, with 
everybody’s permission, it would be well, if counsel 
would take this file and put it in chronological or- 
der. 

Mr. MILLER.—You try it. 

Mr. GRINSTEAD.—Am I authorized to do it? 

Mr. MILLER.—Yes. 

Mr. GRINSTEAD.—I think you and I ought to 
take this exhibit and put it in a chronological order 
and eliminate the duplications. 

Mr. MILLER.—I am willing to go over it and 
eliminate the things that are duplicates and cut out 
all of the immaterial matter. 

Q. Date of February 14, 1920, set of minutes of 
directors meeting, present, Carrothers, March, Bax- 
ter, Stewart; absent, Wallace. Your salary was 
increased that meeting, I notice. Is that correct? 

A. Yes. 

Q. Were you present at that time? 

A. J do not think I was present at the directors 
meeting. I think I was present at the stockholders 
meeting prior to [283] it. 
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Mr. GRINSTEAD.—Here is a communication, 
an original copy, signed as an original, dated Janu- 
ary 11, 1921, and addressed to Mr. Claude P. Hay, 
Bank Commissioner, which I will read. 

(Said letter was read to the Court.) 

Q. That is their signatures? <A. Yes. 

Q. January 38, 1921, is another one, signed by 
Stewart, Carrothers, Baxter, Wallace, is that cor- 
rect? A. Yes, sir; that is their signatures. 

@. Here is another one, meeting of stockholders, 
January 11, 1921. I notice Mr. Knight and Mr. 
Plamondon are there. Is that correct? 

A. Yes, sir. 

@. The next is a directors meeting of January 
11, 1921, present, Carrothers, Baxter, Stewart and 
Wallace. Mr. Marsh being absent. 

(Minutes read.) 

That is correct as to the signatures? 

A. Yes, sir. ; 

Q. Here is another set of minutes, special meet- 
ing of the directors on Jan. 13, 1921, signed by Car- 
rothers and Stewart, is that correct? 

A. Yes, sir; that is their signatures. 

Q. Now, we have here another set of minutes be- 
ing the date set for the adjourned annual meeting 
of the stockholders, this being January 31, 1920. 
They decided they did not have a quorum and would 
meet on February 10, 1920, only four of them were’ 
present including Mr. Plamondon, Mr. [284] 
Stewart and Mr. Knight, and it is signed by Mr. 
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Stewart and Mr. Plamondon. That is all part of 
this Exhibit 2—A. 

Now, I think JI can save a little time by passing 
over some that seem to have no particular bearing 
on the matter in hand. J am turning through the 
exhibit of minutes which bear the mark of Defend- 
ant’s Exhibit 1-4, the last minutes in this book are 
under date of October 30, 1916. I want the record 
to show that I am working from the back of the 
book forward, and I want it to show there was a 
meeting of the Board of Directors on October 30, 
1916; the cashier read to the directors the letter of 
the ‘Bank Commissioner, September 30, making 
some suggestions in regard to over and short ac- 
counts and also referring to increased overdraft, 
particularly at the close of business September 12. 

(Minutes of October 30, 1916 read.) 

Q. That is Mr. Stewart’s signature there? 

A, Yes, sir. 

Q. Those minutes are only signed by him? 

A. Yes. 

(The minutes of September 30, 1916, were read 
to the Court.) 

Mr. MILLER.—These minutes are all in evidence 
and we admitted Stewart’s signature. 

Mr. GRINSTEAD.—I am going to read these 
minutes to the Court while Mr. Plamondon is on 
the stand, unless by the consent of counsel, we let 
the reading go until the end of the trial. 

The COURT.—Proceed. [285] 
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(The minutes of July 17, 1916, signed by Stewart 
were read.) 

Q. That is his signature? I IS 

Q. Signed by Stewart? A. Yes. 

Q. In connection with these minutes of February 
23, 1916, signed, Carrothers, Catlin, Stewart, Wal- 
lace,—these are their signatures are they not? 

A. Yes. 

@. In connection with the minutes of July, 17, 
1916, there is a report there from the State Bank 
Commissioner criticizing the loans. 

(Minutes read to the Court.) 

Attached to these minutes is a copy of the report, 
to the bank examiner signed by Stewart, as cashier, 
and Catlin, and signed and sworn to before Moody, 
Deputy Bank Examiner, is that true? A. Yes. 

Q. That is February, 1916? 

A. February 23, 1916. 

(Said certificate was read to the 'Court.) 

Q. The next meeting prior to that day is the 
meeting of January 14, 1916, signed by Carrothers, 
Stewart, Catlin, and Wallace, is that their signa- 
ture? A. Yes. 

Q. The next meeting prior to that is January 11, 
1916, signed by Carrothers, Stewart, Wallace, is 
that their signature? A. Yes. 

Q. The next meeting prior to that is a stock- 
holders meeting [286] of January 11, 1916, also’ 
election of the various directors and a letter dated 
August 24, 1915, from the State Bank Commission- 
er’s office. 
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(Said letter was read to the Court.) 

Q. These minutes are signed by Carrothers, Cat- 
lin, Wallace and Stewart, that is correct, isn’t it? 

A. Yes. 

Q. Meeting of October 9, 1915, signed by Catlin, 
Stewart and Wallace, that is their signature, isn’t 
it? A. Yes. 

Q. The report of the State Deputy Commissioner 
made on the [287] 27th of September was gone 
over and various matters connected with the busi- 
ness of the bank discussed, ete. Attached to that is 
a copy of the Bank Examiner’s report signed by 
Mr. Stewart and sworn to before Mr. Moody. 
Moody was the deputy State Bank Commissioner, 
wasn’t he? A. Yes. 

(Said report read to the Court.) 

Q. You remember the Cowlitz Bridge Company, 
do you not, Mr. Plamondon? A. Yes. 

The COURT.—There is nothing in that particu- 
lar report or letter involved in this suit, is there? 

Mr. DAVIS.—Not directly; no. It is on this 
Cowlitz Bridge Company matter, some assets which 
were later sold to other people. 

Mr. MILLER.—There is nothing there to show 
any ratification or anything of that kind. 

Mr. GRINSTEAD.—There is the possible future 
eontention here that the board did not act as a 
board of this hank, and in that connection, I want 
to ask Mr. Plamondon if he is not related to the 
president of the bank, My. Carrothers? A. I am. 

Q. In what way? A. Being his son-in-law. 
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Mr. MILLER.—Did not act as a Board of Direc- 
tors in what particular? They held their annual 
meetings and elected directors, but on these loans 
involved in this controversy, they never had any 
meeting at all in reference to them, unless it be that 
one of Mosier and Wallace. 

Mr. GRINSTEAD.—I don’t think there is a 
necessity of going [288] any further back than 
that. 

Mr. DAVIS.—There is one other matter in con- 
nection with the meeting of January 12, 1915, and 
copy of the report to the State Bank Examiner, giv- 
ing the list of officers, the names of directors, etc. 
There you see the members of the examining com- 
mittee are James R. Catlin, James W. Wallace, John 
Ayers, signed by F. L. Stewart, cashier. That is 
his signature ? A. Yes. 

Q. It says George F. Plamondon and E. A. 
Knight were appointed assistant cashiers, that is 
when you took your office as assistant cashier the 
first time? 

A. No, it seems to me before that. 

Q. This was probably just the annual reappoint- 
ment ? A. I think so. 

Q. And Mr. Catlin and Mr. Wallace and Mr. 
Ayers are appointed members of the examining 
committee for 1915? 

A. That is what was reported to me. That is 
signed by Mr. Stewart. 

Q. Fritz Kruze had some notes in there in 1920 
and thereafter ? 
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A. If the records show it. It is pretty hard for 
me to remember. 

Q. You remember Fritz Kruze had paper in 
there? A. Yes. 

Q. You would know it in the course of your du- 
ties at the time? meas: 

Q. How about Frank Sheppard and Northwest 
Transportation Co., did you know when that paper 
was in the bank? ee Y es. 

Q. You remember that? A. Yes. .[289] 

Q. Mr. Stewart had this paper in the bank from 
time to time, as you had yours? A. Yes, sir. 

@. Nearly all of the directors were borrowing 
money from the bank, isn’t that generally true? 

A. I believe so, though the record would have to 
show that. 

Q. The Kelso Farm Company had loans in there? 

A. Yes. 

Q. You remember and knew about that? 

Pe Yes. 

Q. Also you knew about the Fisk dummy note? 
[290] 

A. Yes, sir; I remember seeing it. 

- Q. Now, Mr. Plamondon, do you know whether 
the loans made to the officers or directors of the 
bank were authorized by the directors? 

A. Do I know if they were? 

Q. Do you recollect or do you know the practice 
or custom in the bank at that time in that. respect? 

A. Well, I could not say for sure. I know mine 
was an Elden Dunham’s. I can remember one 
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authorization of Mr. Stewart’s for $6,000. The 
record shows an authorization to Mr. Catlin and to 
Ayers. 

Q. Let me ask you if it is not a fact that Stewart 
started borrowing in the bank at least as early as 
1914 and that there was no resolution, and he bor- 
rowed almost monthly for a period of six years, 
running from a few hundred dollars to a thousand 
dollars. Do you not know about that? 

A. Well I know he borrowed at frequent inter- 
vals, yes, sir. 

. There was no authorization by the Board of 
Directors as to any of those loans? 

A. You will have to consult the record. 

Q. You do not recall any authorization ac all 
only this $6,000 loan ? . 

A. That is the only one I can recall especially. 

Q. That is the only one of Stewart’s that you 
remember was authorized ? 

A. That is the only authorization I can remember 
explicitly ; yes, sir. 

Q. You began to borrow in that bank as of 
November 13, 1914, did you not? 

A. I do not recall the date. [291] 

Q. Turn to November 13, 1914, in the note register 
‘*D,’’ $700 note, that is in your handwriting, isn’t 
it? A. Yes, sir. 

Q. It shows you borrowed on a note $70 on that 
day? <A. Yes. 

Q. Is there any authorization of the Board of 
Directors for that loan? 


vs. John P. Duke. Bok 


(Testimony of George F. Plamondon.) 

A. So far as I know, there is not. 

Q. Well, you do not know that there is? 

A. No, I could not say that I know that there was. 

Q. Now, Mr. Plamondon, one other question be- 
fore we go on to another book: do you know whether 
that is your first loan at that bank? 

A. I honestly could not say offhand. 

Q. You may have borrowed before that without 
authority? I will say to you candidly that I have 
not checked further back than 1914 yet, but I am 
going to. A. I could not say. 

Q. Turning to September 25, 1915, testify as to 
what you find there? . 

A. There is $125 note of that date. 

Q. You borrowed that? A. Yes, sir. 

Q. No authorization from the Board of Direc- 
tors? A. So far as I know, none. 

Q. November 3, 1915? 

A. There is a note for $130. 

Q. Did you borrow that ? AY Vesestm 

Q. No authority from the Board of Directors? 
[292] 

Mr. DAVIS.—I suggest to him it might have been 
a renewal. 

Q. That is, you can call my attention to renewals. 
Any time you see that in the record; if that was a 
renewal or an original note, say so. 

A. We would have to go back to the other one 
to get that. 

Q. All right, September 25, 1915. 
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A. This is dated the day that the other one was 
cancelled. 

Q. That shows one is a renewal of the other? 

A. Yes. 

Q. Now, going to the next note, was there any 
authorization for that renewal? 

A. Not unless that authorization in the minutes 
was dated prior to that. I believe it was 1917. 

Q. Yes, it was a good deal later than this, I 
think in 1918 as a matter of fact. Turning to No- 
vember 26, 1915— A. $600. 

Q. Did you borrow that? <A. Yes. 

Q. Any authorization by the Board of Directors? 

A. So far as I know, none. 

Q. All of these loans and all loans were matters 
of record in the bank from the dates that they 
bear, that I have called attention to? A. Yes. 

Q. Taking up 1916 and turning to February 23? 

A. $130. 

Q. Was that a renewal of the previous note? 

A. Yes, that was a renewal. That was appar- 
ently a renewal of the other one, judging from 
the dates. 

Q. Now, turning to 1916, any authorization for 
these? .[293] A. Not that I know of. 

Q. May 25, 1916, two notes there, one for $600 
and one for $130, were they made and were they 
authorized ? 

A. These are apparently renewals of the two of 
the previous date. 
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Q. No authorization for the renewals that you 
know of? <A. So far as I know, no. 

Q. Turn to August 3, 1916? 

A. That note is for $105. It would seem as if 
that was a renewal, a balance of the $180 which 
matured on that date. 

. Any authorization of that note? 

. Not so far as I know. 

. Now turn to the note of November 22, 1916? 

. November 22, 1916, $105. 

. Apparently a renewal of the previous one. 
Yes. 

. That note was apparently a renewal of the 
last one, and was there any authorization of that 
note? A. Not so far as I know. 

@. Another February 1, 1917, $100. 

A. $100. February Ist. 

Q. Renewal ? A. Yes. 

Q. Was there any authorization of that note, 
whether it was a renewal or otherwise? 

. Not so far as I know now. 

. February 15, 1917, $600? 

. February 15, $600. 

. Any authorization ? 

. So far as I know, none. [294] 

. March 10, that is probably a renewal? 

A. I know it is a renewal, because it was endorsed 
by Mr. Stewart. It was given to Mr. Stewart in 
payment of some three shares of stock, bank stock, 
which he sold me. In this renewal which is endorsed 
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by him, it had not been authorized prior to that 
according to the records. 

Q. March 1, 1917, $95? 

A. That $95 was out of that $100 that is retired, 
apparently a little reduction on the renewal, the 
same one. 

Q. No authorization for that note either? 

A. So far as I know, none, unless that authoriza- 
tion was dated prior to that time. 

Q. Unless that $2,000 authorization which is 
found in the minutes? A. Yes. 

Q. I will say, if you agree with me, to save time, 
that this $95 note may be conceded to be a renewal, 
if you say that it is? 

A. Probably a renewal of that similar one. 

Q. No authorization, just the same as before? 

A. Just the same as before. 

Q. July 13, 1917, another $95 note? 

A. $95. That is a renewal. That is the date 
the other note matured. 

Q. Similar lack of authorization ? A. Yes, sir. 

Q. October 13, 1917. A. $600. 

Q. Same condition as to the authorization ? 

A. Yes, sir; and renewal of the other one. [295] 

Mr. GRINSTEAD.—Counsel suggests that this 
is taking a great deal of time. I will say that I am 
endeavoring to prove that each and all the officers , 
and directors of that bank borrowed as a matter of 
habit or custom during the entire period we have 
traced, without authorization as required by the 
law that counsel speaks of and I want to show that 
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was the condition and custom in the bank. If he 
wants to concede that as to these numerous loans, 
we can save time. 

Mr. MILLER.~Whatever the record shows. 

Mr. GRINSTEAD.—I have got to show what the 
record shows. 

Mr. MILLER.—But most of these loans were 
prior to the time this law was passed, and I do not 
think it makes any difference. 

Mr. GRINSTEAD.—If you do not care to stipu- 
late, we can go ahead along this line. 

@. November 20, 1917, $295 and $95. A. $295. 

Q. November 20 is one of $95 and a note of $295? 

A. $95. 

Q. That is probably a renewal also? 

A. The same. 

@. The same status as to authorization? 

A. Yes. 

Q. Only one authorization ever occurred, and un- 
less that covers it, there is no authorization. 

A. No. That is all I recall. 

Mr. MILLER.—That is all of the notes? 

@. There is another one of these $95 loans Feb- 
ruary 26, A, $95. 

Q. Same status? [296] A. Yes. 

Q. That loan was made but there is no authoriza- 
tion? A Nec 

Mr. GRINSTEAD.—That is as far as we have 
checked on Mr. Plamondon’s loans. I will turn for 
a moment to Mr. Stewart’s. I will ask you to turn 
for a moment to June 20, 1914, loans to Stewart, 
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and in this matter I will want the record to show 
the dates that the record shows the payment or 
settling or satisfaction of the several notes for the 
reason that there have been records submitted to 
the surety company in which Mr. Carrothers has 
sworn, or signed a certificate that he did not owe 
the bank any money,—that Stewart did not owe 
the bank any money, at the date of the certificate. 
We have the certificates and they will go in evi- 
dence later, in the case, over Mr. Carrothers’ signa- 
ture. 

Q. July 20, there was a loan of $1,000 Mr. Stew- 
art ? A es: 

Q. What date does that show as being paid? 

A. July 22, 1914. 

Q. Shows paid two days later? A. Yes. 

Q. Now, July 22, there is a loan of $500, when 
does that show paid? 

A. That shows paid August 11th. 

Q. That is $500? A. $500. 

Q. August 11, note of $1,200. Of course, when 
you say that shows paid, you verify what I say in 
my question, you find the record of the note and 
you give me the date of [297] payment? 

A. Yes, that is $1,200. 

Q. When was that paid? 

A. Shows cancelled August 17. 

(. August 17,— A. Yes, 1914. 

Mr. GRINSTEAD.—I may have to modify my 
statement as to his certificate that there was no in- 
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debtedness on all of these dates. I am not sure of 
that now. I want to go ahead here. 
Q. October 8, 1914, a loan of $800 to Mr. Stewart? 
A. October 8, $800, marked paid as of October 14, 
1914, 
Q. November 19, 1914, $3800? 
A. $300, marked paid as of November 27, 1914. 
Q. Now, as to 1915,—do you know of any authori- 
zation by the directors of any of those loans? 
peeNO, sit. 
Q. $600, March 24, 1919? 
A. March 24, $600 cancelled as of April 7, 1915. 
Here the Court adjourned until ten o’clock the 
following morning. [298] 


November 1, 1922. 
Trial continued as follows: 


GEORGE F. PLAMONDON, being recalled, con- 
tinued his testimony as follows: 


Cross-examination (Continued). 
(By Mr. GRINSTEAD.) 

Q. Mr. Plamondon, on yesterday we were exam- 
ining into the records showing the course of borrow- 
ing by the officers, directors and employees of the 
bank. Let me ask you if it is not a fact that since 
adjournment yesterday, you and Mr. Davis have 
jointly gone over the note register of the bank 
from,—what date was that, when did you start off 2 

Ee 1900, 

Mi DAVIS.—September 1, ISMMae to Stewart, 
and as to the others, since 1914. 
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Q. And you have agreed as to what your testi- 
mony would be if taken through the record ? 

A. Yes. 

Q. And a memorandum has been drawn up, is 
that correct? A. Yes. 

Q. And that memorandum is this group of sheets 
which JI hold in my hand? A. Yes. 

Q. Showing the name of the borrower, the date 
the note came into the bank and the date of pay- 
ment in each ease, as disclosed by the Note Register 
of the Bank, is that correct? [299] A. Yes. 

Q. And the amount the note figures ? 

A. Yes, shows the date of the note and the 
amount. 

. That is the date of the entry in the bank? 

Yes. 

. Not necessarily the date of the note? 

. Just the date of entry into the bank. 

. Just state whose accounts you covered in that 
search. 

A. F. L. Stewart, G. F. Plamondon, L. N. Pla- 
mondon, J. M. Ayers Lumber Company. 

Q. Just a moment there, that is a Company oper- 
ated and owned by J. M. Ayers, director, isn’t it? 

A. Yes. 

@. And then J. M. Ayers himself has a record of 
individual borrowing outside of the Lumber Com- 
pany ? Bu eS. 

Q. And on the other side of the sheet (indicating). 

A. Pat Baxter. 

Q. Pat Baxter is a director? 
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A. Yes. J. R. Catlin, George L. Marsh, James 
Wallace, Kelso Farm Company. 

Mr. GRINSTEAD.—Now, I propose instead of 
having this witness go through the books at this 
time, to simply identify these sheets and let them 
go in, instead of examining the figures, if it is 
agreeable to you. 

Mr. MILLER.—Sure. 

Mr. GRINSTEAD.—I would like to have this 
marked as our exhibit. 

The COURT.—Is this a statement of the entire 
accounts of ,these parties or a partial statement? 
[300] 

Mr. GRINSTEAD.—The note register of the 
bank is a continuous affair from one item to an- 
other down through the years. They have gone back 
to 1910 and did not go back of that. And from that 
time they have run the note register to see where F. L. 
Stewart borrowed on notes, and the same way with 
each of the others, and abstracted the record on to 
sheets of paper, showing the amounts borrowed by 
the directors. 

The COURT.—The Kelso Farm Company was 
not a director, was it? 

Mr. GRINSTEAD.—The Kelso Farm was not a 
director, but Mr. Stewart was the owner of that 
company. 

The COURT.—This is simply an abstract of the 
note register as affecting the parties concerned here. 

Mr. GRINSTEAD.—Counsel has ealled atten- 
tion to the statute about the borrowing and I want 
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to say this, in the record, so as not to be misleading 
anyone: For instance we will see Mr. Ayers made 
notes which are listed in there, which were for 
moneys borrowed out of the bank at a time when 
he was not a director. That is to complete the list 
from 1910 down to whenever they stopped doing 
business, and I will follow that with another exhibit 
which will show the dates he was a director. 
The COURT.—The abstract prepared by the 
witness will be received in evidence. 
Thereupon said abstract was received in evi- 
dence and marked as Defendant’s Exhibit 19-A. 
Q. Now I hold in my hand here, a record which 
is my own work, rather than the witness’, which I 
prepared on the other [3801] side of the table 
while they were working on their records. I am 
willing to be sworn and I am willing to make this as 
a statement for the purpose of saving time, or I 
will bring the records in to have the witness show the 
iMterect: 
Mr. MILLER.—What is it? 
Mr. GRINSTEAD.—It is a statement that shows 
a summary of the minutes from 1909 at the annual 
meeting where they elected directors, showing what 
directors were elected for each year from 1909 to 
1921. I have that placed in a summarization on 
the front page, which shows as to each one of these 
men that the man was a director from such a date 
to such a date and such and such years. We pre- 
pared this thinking it would save a lot of work. 
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Mr. MILLER.—We have no objection to that be- 
ing admitted. 

Mr. GRINSTEAD.—It also shows the period of 
time that L. M. Plamondon was in the bank as 
assistant cashier, as derived from the records. It 
also shows the time that George F. Plamondon was 
in the bank, as shown by the records, first as a teller 
and later as assistant cashier. Neither of the Pla- 
mondons was a director, according to the record. 
It also shows, from a search of the minutes, all the 
loans that were ever authorized by a meeting of 
the directors. 

The COURT.—It may be admitted. 

Thereupon said’ summarization of minutes 
relating to election of directors, was received 
in evidence and marked as Defendant’s Ex- 
hibit 20-A. | 

Mr. MILLER.—I want to ask one question, ac- 
cording to your [3802] statement there, was Ayers 
a director of the bank or an officer of the bank at 
the time he borrowed money from the bank. 

Mr. GRINSTEAD.—There is just that much 
filling in to be done when we get to the argument, 
to show in argument whether Mr. Ayers borrowed 
at any time, when he was a director. Mr. Ayers 
was a director from August 1912 to the end of 1916. 

Mr. MILLER.—Then this loan to the J. M. Ayers 
Lumber Company was after he had gone out? 

Mr. GRINSTEAD.—It would appear so there. 
There appears to be no borrowing by the Ayers Lum- 
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ber Company during the time that Mr. Ayers was a 
director. 

Mr. MILLER.—Or an officer of the bank. 

Mr. GRINSTEAD.—That is all a matter we in- 
tended to take up in argument, but J. M. Ayers 
himself was borrowing,—Ayers started in 1912, but 
Ayers personally only made some 15 or 20 loans 
during the time he was director. 

Mr. MILLER.—That is a matter we can work 
out later, your Honor. 

Mr. GRINSTEAD.—There are 18 notes that Mr. 
Ayers appeared to have borrowed from the bank, 
and there is no record of any authorization, and 
these were all borrowed during the time he was a 
director of the bank. 

@. Mr. Plamondon, who was Harry C. Dunham? 

A. Harry C. Dunham was for many years a busi- 
ness man in Kelso, a druggist. He later was 
County Treasurer for, I believe, two terms. -At 
one time Mr. Stewart had Mr. Dunham employed 
as an accountant for a period of several months at 
the Kelso State Bank. [803] 

Q. Do you know his signature ? A. Yes. 

@. Showing you a statement signed by Harry C. 
Dunham, auditor, on the stationery of the Kelso 
State Bank, dated December 10, 1916, is that Mr. 
Dunham’s signature? Be CSc, 

Mr. GRINSTEAD.—I would like to substitute 
a copy and offer it in evidence. 

Mr. MILLER.—No objection. 
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Said copy of statement of Harry C. Dunham, 
December 10, 1915, was received in evidence 
and marked as Defendant’s Exhibit 21—A. 


Redirect Examination. 
(By Mr. MILLER.) 

Q. Mr. Plamondon, in going over these notes, or 
rather the loans shown in Exhibit 19-A, were many 
of these renewals as far as you know? 

A. Why, it would seem as though quite a good 
many of them were renewals. For instance the ma- 
turity of one would be the date of the new note, in 
quite a good many eases. 

Q. You did not know anything about those per- 
sonally, did you? A. Not a good deal; no, sir. 

Q. Outside of your own loans? A. No, sir. 

Q. There might have been verbal authorization 
by the board of directors, so far as you know? 
[304] A. I do not know. 

Q. You do not know anything about that? 

A. I would not know either way; no, sir. 

Q. Stewart practically dominated the bank, 
didn’t he? 

A. Well, that would be my impression; yes, sir. 

@. And during the last three or four or five years 
there were a number of loans authorized as you read 
from the minutes yesterday ? A. Yes. 

@. And there might have been authorizations as 
to the others so far as you know, not recorded in 
the minutes? 

A. No, sir; I could not say either way. 
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Mr. GRINSTEAD.—I would rather you would 
not lead him. 

Mr. MILLER.—This is a matter you brought out 
yourself. 

Mr. GRINSTEAD.—This is not’ a matter where 
you can lead the witness. 

Q. You stated yesterday you gave a note there 
for $600 for your stock, didn’t you? 

A. I gave a note to Mr. Stewart and he turned 
it into the bank. 

Q. You gave that note to Stewart for what pur- 
pose? A. He sold me shares of bank stock. 

Q. And what did he do with the note? 

A. He turned it in the bank. 

@. He turned it into the bank. A. Yes. 

Q. State whether or not he paid the interest on 
the note or what became of that note? 

A. The bank carried the note for quite a long 
period. The record would show the time, and Mr. 
Stewart himself paid [805] the interest on that 
note to the bank up until a period of six or eight 
months, six, eight or ten months prior to the time 
I paid the note myself in cash. When I paid it, I 
paid somewhere around $630 or $640, that is all the 
interest I paid on the note myself. He paid it 
aside from that. 

Q. The loans you had from the bank, whom did 
you get them from? A. From Stewart. 

Q. From Stewart? A. Yes. 

Q. You have testified that you did not know the 
circumstances of the other loans at all. 

A. I did not know. 
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Q. Lew Plamondon was simply an assistant 
cashier ? A. Yes. 

Q. When did he cease to be connected with the 
bank ? 

A. I do not remember the date. That exhibit, I 
believe, would show. — i 

Q. About how long ago was that? 

A. It must have been around ten years. 

@. Now counsel read and you verified the signa- 
tures of Mr. Stewart yesterday, to a number of 
meetings of the Board of Directors in which state- 
ments were made by Mr. Stewart as to the condi- 
tion of the bank, 

Mr. GRINSTEAD.—TI object to that as mislead- 
ing. 

The COURT.—Objection overruled. 

@. You heard read those statements of Stewart’s 
from time to time? 

A. Well, I don’t know hardly how to answer that 
because I [3806] recall some of those meetings 
as I testified yesterday, but a good many of them 
I could not recall. 

Q. Stewart was continually stating to the direc- 
tors the condition of the bank, was he? 

A. Well, that would be hard for me to say, I was 
not a director. 

Q. Did you and your brother make an investiga- 
tion of the assets of the bank just before it closed ? 

A. Yes. 

_Q. Your brother is a banker now at Woodland? 

A. Yes. 
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@. Been in the bank there for how long? 

A. About around ten years. 

Q. The bank at Kelso closed on the 17th of 
March. How long before that did you and your 
brother go over the assets of the bank to find out 
its real condition ? 

A. I would say it must have been around ten or 
twelve,—I cannot remember the date, it must have 
been around the 10th or the 12th. 

Q@. The 10th or the 12th of March? A. Yes. 

Q. That would be four or five days before the 
bank was closed ? 

A. Yes, four or five days or a week, something 
like that. 

Q. And what did you find as to the condition of 
the bank? 

Mr. GRINSTEAD.—I think that is immaterial 
and is not rebuttal. 

The COURT.—Overruled. 

Mr. MILUER.—I do not think it is material, only 
we want to show the condition of the bank. [307] 

Mr. GRINSTEAD.—Under what issue? 

Mr. MILLER.—If the bank, as counsel has con- 
tended, was hopelessly insolvent, and Stewart was 
taking money from it and putting it into his private 
enterprises,— 

Mr. GRINSTEAD.—I am not contending that | 
Mr. Stewart took any from the bank. 

Mr. MILLER.—You say he loaned to himself. 
He could not have loaned it to himself very well if 
it was hopelessly insolvent. 
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Mr. GRINSTEAD.—I have not said that either. 

Mr. MILLER.—I would like to have this witness 
testify,— 

The COURT.—There is nothing before the Court, 
go ahead. 

Q. What did you find, how much paper did you 
find that you considered worthless ? 

A. I can only give you the figures roughly. I can- 
not remember just exactly what they were, but as I 
recall, we found,—that is we were basing it on our 
best judgment,—we found in the neighborhood of 
$100,000 we considered uncollectable. 

Q. Uneollectable paper? A. Yes. 

Q. And that paper had been in the bank for how 
long, for some considerable time ? 

Mr. GRINSTEAD.—Of course all of this is go- 
ing in over our objection and I ask an exception. 

The COURT.—Objection overruled, exception 
allowed. 

Q. Did you say it had been there for some time? 

A. Yes, a lot of it had been there for considerable 
time. 

(Witness excused.) [808] 


Testimony of Judge H. E. McKenney, for Plaintiff. 


Judge H. E. MCKENNEY, a witness called by the 
plaintiff, being duly sworn, testified as follows: 


Direct Examination. 
(By Mr. MILLER.) 
Q. Your name is H. E. McKenney ? a Yes. 
Q. You live at Kelso? A. I do. 
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Q. How long have you lived at Kelso? 

A. Well, most of the time for 23 years. 

(. You were on the bench down there for a short 
time? A. Yes. 

Q. You are a practicing attorney there? 

A. Yes. ;' 

Q. I believe you have quit practicing the last 
couple of days? 

A. My retirement commenced to-day) 

Q. Were you acquainted with Mr. Stewart? 

A. I have been acquainted with Mr. Stewart since 
about 1900. 

Q. I wish you would state to the Court how in- 
timately you were acquainted with him. 

A. I was very intimate with him for a number of 
years, in fact I had an interest in the bank and was 
president of the bank from 1900 to 1906 and he 
was cashier during that time. 

Q. You had no connection with the bank at the 
time it failed ? 

A. No, not since the Spring of 1906. 

Q. Not even a stockholder? [309] A. No. 

Q. But, you have been in close touch with Stewart 
and his management of the bank since then? 

A. I have, yes. . 

Q. I wish you would state to the Court to what 
extent Stewart claimed and did actually dominate 
the affairs of the bank. 

Mr. GRINSTEAD.—May I ask the witness a 
question ? 

Mr. MILLER.—Yes. 
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Mr. GRINSTEAD.—You were attorney for the 
bank during the time? 

Mr. McKENNEY.—Yes, most of the time during 
that time I have been: under a retainer fee. I had 
nothing to do with the bank, only when Mr. Stewart 
asked me about things. 

Q. You were Mr. Stewart’s personal attorney 
also? A. Most of the time, yes. 

Mr. GRINSTEAD.—I think that question con- 
templates conversation between this witness and Mr. 
Stewart in the relation of attorney and client and 
I renew the objections on the grounds I urged the 
other day. 

The COURT.—I do not wnderstand to what 
extent Mr. Stewart dominated,— 

Mr. MILLER.—I do not care about that. To 
what extent did he, from your acquaintance and ob- 
servation, to what extent did he dominate the bank ? 

Mr. GRINSTEAD.—I think that nearly calls for 
a conclusion of this witness of Mr. Stewart’s moral 
influence or whatever it was over other people. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—Exception, please. [810] 

A. Well, he actually did dominate them because 
he was of that character and especially during the 
later years, he would not brook interference from 
anybody. You had to go his way or he was simply 
peeved about it and would not do business at all. 

Q. Do you know whether Stewart was engaged in. 
various outside transactions? A. Always. 
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Q. And during the last two or three years was 
he engaged in outside business transactions? 

A. Yes, he was. 

Q. To what extent? 

A. Well, he was engaged in everything that he 
thought he could make a dollar out of and he was 
quite a plunger; wherever he thought there was 
anything he could make a few dollars out of, he 
was always into it if he could get in. 

Q. You are the present administrator of his es- 
tate? A. Yes. 

Q. I wish you would state to the Court about 
the financial standing of Stewart at the time of 
the bank failure and the time he disappeared. 

A. Well, there have been something like $72,000 
in claims presented to me against the estate. 

Mr. GRINSTEAD.—I object to the question as 
entirely immaterial as to the condition of his es- 
tate. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—Exeeption. 

Q. $72,000 of claims? 

A. $72,000 of claims and then there were several 
mortgage [311] claims amounting to around $50,- 
000 that were not presented against it. 

Q. What would you estimate from the informa- 
tion you have would be about the amount of his 
indebtedness at the time of the bank failure? 

A. That would depend on whether you would con- 
sider these amounts he took from other people’s 
accounts, and if you figured those in, I would say 
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it would amount to $200,000, mortgage debts and 
all, and everything. 

Q. Were there any assets of any consequence? 

A. Of course there was one mortgage of $38,000 
on some timber down in Wahkiakum County. [If J, 
as administrator had money to pay this mortgage 
off, that undoubtedly would have been worth more 
than that amount, but the actual estate, I think, 
was something like $1,500, and then there was some 
farm machinery that does not amount to much 
and then there was one insurance policy for $5,000 
which I have not been able to collect yet. 

' Q. Was that payable to the estate? 

A. That was payable to the estate. 

Q. Leaving out the insurance policy, just simply 
to show his financial worth before his death,— 

A. $2,000 would cover everything outside of that, 
that I have been able to collect on. 

Q. Outside of what? 

A. Outside of the insurance policy. 

Q. As against that there was in the neighborhood 
of $200,000 liabilities ? A. Yes. 

Q. Now, to your knowledge of the situation over 
there, [3812] what relation did Stewart’s private 
affairs have with the bank, as to whether it was 
all worked together or not? 

A. Well, that might be objectionable to say it, 
but he worked it all together. 

Q. Well, did he? 

A. Absolutely. He considered the bank as his. 
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I have heard him state that at times, ‘‘I am the 
bank.”’ 

@. You have heard him say that? 

A. I have heard him say that. 

Q. Do you know about the farm he had down 
below Kelso? A. Yes. 

Q. He had a trade name, I believe it is conceded 
here. What was that trade name? 

A. It was not a trade name originally, it was a 
corporation organized by him and his friends and 
he bought all the rest of them out and then after- 
wards dissolved the corporation. 

Q. That covered a certain farm, did it? A. Yes. 

Q. Were there any encumbrances upon that farm ? 

A. There was a $40,000 mortgage and then there 
was the dyking assessment. The total amount on 
that farm amounted to something like $118,000. 

Q. $118,000? 

A. $118,000, dyke charges, mortgage, interest, 
everything. 

Q. Did you disincorporate the corporation? 

A. Mr. Fisk did, my partner. 

@. And then he owned the interest, the equity 
in that farm? 

A. All of it, he was the sole stockholder at that 
time. 

Q. Was that what he ealled the Farm Loan Com- 
pany or the Kelso [813] Farm Company? 

A. The Kelso Farm Company. 

Q. Did that property have any value above the 
encumbrance against it? 
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A. Well, I sold it as administrator, and got a 
bid of $200. 

Q. Practically had no value whatever above en- 
eumbrance ? 

A. No. Outside of the Long Bell people coming 
in there, I never could have got five cents. 

Q. Well, at the time of his disappearance? 

A. It was not worth anything. 

Q. Do you know what the Fisk deal was, that 
Stewart had with Fisk? A. Yes. 

@. Were you present at any time at any con- 
versation with Stewart about that? A. Yes. 

@. I wish you would tell the Court what you 
know about that. 

Mr. GRINSTEAD.—We renew the original ob- 
jection to this conversation. 

Q. Were you acting in any manner, at that time, 
for Mr. Stewart, when this conversation occurred ? 

A. No. 

The COURT.—Objection overruled. 

A. Mr. Stewart and myself and some other people 
had bought what we called the Shillapoo project 
down in Clarke County, and Mr. Fisk wanted to go 
into it with them and take an interest in it, but 
he had no money and we all agreed that Mr. Fisk 
should have a one-sixth interest in that project 
provided he could raise the money and Mr. Stewart 
agreed he would furnish— [314] 

Mr. GRINSTEAD.—That agreement was reduced 
to writing and is in evidence here so that there 
is no necessity of going into that. 
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WITNESS.—I did not know that. 

Q. You wrote the agreement or did Fisk write 
it? A. I do not remember at this time. 

Q. After that agreement which is in evidence, was 
made, did you hear any conversations between Stew- 
art and Fisk? A. I did. 

Q. What were they? 

A. Stewart was insisting that Mr. Fisk 
come to the bank and give his note for that amount 
of money, which Fisk refused to do, and they had 
practically a quarrel over it, and Mr. Stewart went 
away very angry about it, and he came back and 
renewed it afterwards. Fisk finally told him he 
would give the note if he would embody in that 
note all the conditions that were in the contract, 
but it never was carried out. He never gave any 
note up to the time Stewart disappeared. 

Q. Did you know Phillips, H. D. Phillips? 

A. Yes. [815] 

(). Did he live around Kelso there? 

A. He lived out in what we called the Shanghai 
country, five or six miles from Kelso. 

@. That was in that county? A. Yes. 

Q. What aged man was he? 

A. Around 30, I suppose. 

Q. A young man? A. A young man. 

Q. Did he have any property worth anything at 
all? 

A. Oh, he had an interest in a little place out 
there, but I do not remember what the interest 
was,—it did not amount to anything. 
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Q. Had no other standing? A. No. 
@. Had no financial standing? A. No. 


Cross-examination. 
(By Mr. GRINSTEAD.) 

Q. Judge McKenney, you have testified for coun- 
sel, that Stewart dominated the bank. You do not 
wish to be understood that he had control of the 
bank for voting purposes, do you? 

A. Well, no; I do not think he had sufficient stock 
to absolutely control it, as I understood. 

Mr. MILLER.—Yes, he had a majority of the 
stock. 

Mr. GRINSTEAD.—Just a moment, I will state 
to you now what the record shows. The evidence 
shows he voted 80 shares [316] out of 250, at 
every meeting until January 1920, when he voted 
119-2/3 shares. I have the records right here be- 
fore me. The records are in evidence and they 
show he did not own half of the stock on January, 
Hon, 

WITNESS.—Just a little short of control, was 
my understanding. 

Q. Just a little short of control in 1920 and 1921, 
and just prior to that date he had 80 shares. 

i Y eS. 

Q. It is obvious if the stockholders had been 
so decided they could have removed him at any 
time ? 

A. I suppose that could have been done, yes. 

Q. They could have elected a Board of Directors 
to do what they wanted with him? 
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A. Undoubtedly with him. 

Q. So that all you mean by that testimony is 
that he had a personality that was insisting on 
forcing his idea as to the bank upon his associates, 
and he succeeded in doing that? 

A. Yes, that is it exactly. He dominated the 
situation. 

Q. And Mr. Carothers and these other gentlemen 
acquiesced in what he was doing? 

A. Well, they would not be there to acquiesce 
very much. 

Q. You are attorney for Mr. Carothers, are you 
not? A. Yes. 

Q. You came up here with him in this trial? 

A. Yes, I did. 

Q. For the purpose of hearing his testimony? 

A. No, sir. 

Q. Mr. Carothers is being sued in this same 
matter ? Pees ienelicvess0.uu ola 

«. And he is interested in this whole matter here? 

A. I presume he is. 

Q. You said that Mr. Stewart was somewhat of 
a plunger, and then you subsequently said you were 
in an enterprise, interested in some of his enter- 
prises ? A. Yes. 

Q. Principally the one connected with the Shilla- 
poo project? A. Yes. 

Q. Are you all plungers down there? 

A. Well, I do not know. I do not believe some 
of the rest of us were plungers to the extent that 
he was. 
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Q. You do not believe you are as bad as Mr. 
Stewart, as a plunger? 

A. Well, I never lost any money plunging. 

Q. I understand from Judge Miller, you are 
more successful as a plunger or otherwise, than Mr. 
Stewart turned out to be? 

A. I do not know what Miller has told you. 

Q. Now, you have mentioned the Shillapoo deal, 
tell us who were the other gentlemen in the deal,— 
I think my friend Judge Miller was one of them? 
Yes. 

. And his law partner, Mr. Wilkinson. 

Yes. 

. And your law partner, Mr. Fisk? A. Yes. 
And Mr. Crouch, the druggist at Kelso? 

Yes. 

And Mr. Stewart? 

. I guess you have named them all. [318] 

. Six of you gentlemen. 

The COURT.—What was that in? 

Mr. GRINSTEAD.—In the Shillapoo land deal 
they are talking about here. 

Q. Was that a deal in which considerable money 
was lost by Stewart? 

A. Well, I do not know, I presume so. He 
was not able to carry out his contract and it has 
been cancelled. 

Q. He paid in a great deal of money in the 
deal ? A. Oh, he put in some money, yes. 

Q. A good many thousand dollars? 

A. For himself and Mr. Fisk about $12,000. 


OPOPLOP Oop 
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@. And that was lost? Ay, Yes. 

Q. And you have some money in that deal? 

AD Yee 

Q. Did you figure when you went in, it was a 
loss ? A. No, sin 

Q. Did any of the other gentlemen who were 
in figure it was a loss? A. No. 

Q. Going to be a loss? 

A. No, I do not know they did. It looked very 
bright. I could not censor anybody on that deal. 

Q. When you testified here relative to Mr. Stew- 
art taking over the Kelso farm and things of 
that sort, isn’t it a fact, as a matter of fact, after- 
sight rather than foresight on your part; in other 
words what you have testified to is based on the 
history of the deal rather than the judgment of 
yourself and the other men at the [319] time the 
various things occurred. 

A. I do not just get you. 

Q. You were acting as Mr. Stewart’s attorney 
during all these years there ? 

A. Why, most of the time when he wanted to 
take my advice he did, and when he did not, he did 
not. 

Q. Mr. Stewart undoubtedly talked with you a 
good many times about his various ventures? 

A. He talked with me about some of them and 
some he never mentioned. 

Q. Some of them he did not? A. No. 

Q. Did you have a good knowledge of these var- 
ious investments of his at the time they occurred, as 
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you have now? A. Well, pretty much, yes. 

Q. Pretty much? A. Yes. 

@. You discussed with him all of his ventures? 

A. No, sir; I did not. I was called in on some of 
them and some he would not. Sometimes he would 
call me in and sometimes he did not. 

Q. You were friends and associates, using your 
best judgment ? A. Yes, that is right. 

Q. And very largely worked together during those 
years ? A. Yes. 

Q. So that your minds were not so far apart as 
to the different enterprises in which he was inter- 
ested ? 

A. We wandered apart in the last three or four 
years. I could not follow him. 

Q. You were bearing the market and he bulled 
the market? [320] AN, SCCS, 

Q. Previous to that time, you and he were gener- 
ally bulls on the market? 

A. There were things around there that we could 
not help ‘but see there was some Money in and we 
tried to take advantage of the situation. 

Q. Judge McKenney, seriously speaking, Mr. 
Stewart had a sort of idiosyncrasy as a banker that 
it was up to his bank to carry the load of industry 
in the community and help develop the community? 

A. You are right about that. 

Q. And in your judgment he overdid that a little 
bit? 

A. His principal fault as a banker was that he 
never would take a loss under any circumstances. 


356 Fidelity & Deposit Company of Maryland 


(Testimony of Judge H. E. McKenney.) 
Instead of charging it off, he would put more money 
a 2 

@. When he got in on some of these loans for the 
bank, he would go ahead and keep on trying to carry 
them and try to work them out? 

A. Against the advice of everybody. 

Q. Against the advice of everybody? A. Ves: 

@. And when they criticised him, he said, ‘‘I 
made the deal and I will be responsible for it’’? 

A. Yes. 

@. Acting all the time in the utmost good faith, 
and endeavoring to pull everything through, isn’t 
that right? 

A. I thought that at the time, but since I am 
familiar with what he was actually worth and what 
he said he was worth, J think he could not have been 
acting in good faith. 

Q. Mr. Stewart actually expended in your judg- 
ment,a good [3821] deal of money on that farm, 
that Kelso farm? A. Oh, he did, of course. 

Q. He never considered at any time he had no 
equity or only $200 equity in the Kelso farm ? 

A. I do not think he did, no. 

Q. And if the bank had continued for a couple of 
years more, and he had succeeded in weathering the 
storm there in 1921, the chances are he would have 
gotten more out of it than you did as adminis- 
trator? ‘ 

A. Oh, he might have. Still, I think his ideas 
were way in advance of what it was actually worth 
at any time. 

Q. In other words, if he thought he was worth 
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$100,000 to $200,000, he might have been only worth 
$50,000 ? 

A. Well, he was not really worth anything. 

Q. You doubt whether he was worth anything? 

A. Yes. Taking all these things and the econdi- 
tion he was in, of course if he had had the money 
to carry out these things and made that farm pay 
for his mortgages, why he would have been worth 
something, but his insolvency affected the bank’s 
insolvency. 

Q. Now, you testified to a conversation between 
your partner, Tom Fisk, and Mr. Stewart in your 
presence, in which you stated that Fisk agreed to 
give a note if all the conditions of his obligation and 
in his previous arrangement with Stewart were em- 
bodied therein? A. Yes. 

Q. Have you any method of fixing the time of that 
conversation ? 

A. Well, there were several conversations about 
that. In fact he was after Fisk for probably a 
month before he went away, trying to get him to 
sign the note. First he [322] sent a note over 
there; I saw the note, just a straight promissory 
note for him to pay the bank. 

The COURT.—What do you mean by before he 
went away ? 

A. Before he went to Portland. I will say to 
Judge, I think he is dead. 

Q. That was just a month or so before the bank 
failed ? A. Yes. 

Q. That is about as close as you could fix it? 
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A. I do not know, it was right along then, and he 
was after [323] ‘Mr. Fisk to get him to sign that 
note and insisted that he sign it. 


Redirect Examination. 
(By Mr. MILLER.) 

Q. Counsel has asked you if Mr. Stewart told 
you about all of his enterprises. Did he tell you 
anything about his association with the Northwest 
Transportation Company ? 

A. He never mentioned it to me in the world. 

Q. Or with Shepherd? A. No. 

Q. You never knew anything about that? 

A. I never knew anything about it, only just 
from reports from the outside. 

Q. You did not know he was in the steamboat 
business ? A. No. 

(Witness excused.) [324] 


Testimony of Frank Shepard, for Plaintiff. 


FRANK SHEPARD, a witness called by the 
plaintiff, being duly sworn, testified as follows: 


Direct Examination. 

(By Mr. MILLER.) 

Q. Your name is Frank Shepard? A. Yes. 

@. You live at Portland? A. Yes. 

Q. Did you know F. L. Stewart of Kelso? 

A. Yes. 

@. When did you first become acquainted with 
Mr. Stewart as far as this matter was concerned ? 

A. The first of March, 1921. 
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Q. You were then engaged in what business? 

Mr. GRINSTEAD.—You mean 1921 or 1920? 

A. I guess 1920, I was in the autobus transporta- 
tion business. 

Q. Now, did you have any dealings with Stewart? 

A. Not until the first of March. 

Q. What was that dealing, what was that deal in 
March? 

A. Well, I bought a half-interest in the steamer 
‘‘Olympian”’ with him. 

Q. Was that in the name of any corporation? 

A. Northwest Transportation Company. 

Q. What did you agree to give for that? 

A. $15,000. 

Q. What did you give him? 

A. I gave him $1000 cash and various notes, a 
thousand dollars [825] apiece, fourteen. 

Q. And who were you dealing with at that time? 

A. Stewart. 

Q. Were you dealing with the bank in any man- 
ner? A. Not at all. 

Q. Just with Stewart ? A. Yes. 

Q. Did you operate that boat? 

A. No. Well, we tried to operate it two trips, 
but it would not work. 

Q. Never made any money out of it? A. No. 

Q. What became of the ‘boat as far as you know? 

A. Well, it was afterwards sold to the bank for 
back taxes. | 

Q. That was after the receivership ? A. Yes. 

. After the failure of the bank ? A. Yes. 


360 Fidelity & Deposit Company of Maryland 


(Testimony of Frank Shepard.) 

Q. Now, did you ever give any other notes,—I 
mean did you ever have any business connections 
with the bank of any character? 

A. Not a dollar. 

Q. If there are any other notes, were they simply 
renewals of those original notes? 

A. Those notes were renewed as they went along, 
and then afterwards made out to the bank. 

. I wish you would tell how that happened. 

A. Well, those notes came up,—well I will have to 
state the first part of it. 

Q. Yes, all right. [3826] 

A. When the deal was made I told Stewart I did 
not have money to handle it, and he said, ‘‘ Well, if 
you do not have the money, I will take care of the 
notes as they come due,’’ and as I recollect, he put 
either $5,000 or $6,000 in the United States National 
Bank. 

Q. You mean that many notes? A. Yes. 

Mr. GRINSTEAD.—He means he discounted the 
notes, Stewart rediscounted the notes in the Kelso 
Bank and then the Kelso Bank rediscounted 
them in the United States National? 

A. I do not know how that was done. It came 
up through the United States National Bank for 
collection. 

Q. Some of these notes you had given? 

A. Yes, and they went so far as to be protested,’ 
and Stewart would send me $1,000 check to deposit 
in my bank and I would pay the interest out of my 
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own money to pay these notes off with, and then he 
would send me a renewal. 

Q@. And then he would send you a renewal? 

A. Yes. 

Q. He would pay the note himself through the 
United States National ? 

A. No, he would send me a check. 

Q. He sent you a check? A. Yes. 

Q. And you paid them? A. Yes. 

Q. And then you sent the renewal note later on? 

A. Yes, he would send me up one to be signed 
and I signed it [827] and sent it back to him. 

Q. Who was in active management of this North- 
west Transportation Company ? 

A. Well, I was the president and manager of it, 
and signed the checks. We had a superintendent 
and bookkeeper. 

Q. I do not mean that, I mean who was the 
head of it, who directed its management ? 

A. We took most of our orders from Mr, Stewart 
on that. 

Q. Now, did you have some stock in it? 

A. I was supposed to have one-half of the stock. 

Q. When did you get that stock,—or you did not 
get it, did you, as a matter of fact? 

A. I never got it. 

Mr. MILLER.—I think it has been offered in 
evidence. It was never delivered to you? A. No, 

Q. Where was it left so far as you know? 

A. With Mr. Magill. 
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Q. And who was the owner of the balance of the 
stock ? 

A. I think Fritz Kruse had three or four shares, 
and Mr. Stewart had the rest. 


Cross-examination. 
(By Mr. GRINSTEAD.) 

Q. Fritz Kruse was interested in that matter, 
arising out of the old Independent Navigation Com- 
pany that had formerly had the boat? A. Yes. 

Q. Was it not? A. Ves. (328) 

Q. And that Company owed the bank a mortgage 
of $7,500? A. Yes. 

@. The Kelso Bank? A. Yes. 

Q. Now, as I understand your transaction, briefly 
Mr. Stewart and you agreed to organize,—or had 
the Northwest Transportation Company been or- 
ganized prior to the time you dealt with Stewart? 

Be NOR, 

®. It had? A. Yes. 

@. So that your deal was a straight outright buy 
from him of one-half of the capital stock of that 
corporation, for which you were to pay $15,000, 
$1000 cash and give notes for the rest? AD Veo 

Q. To Stewart? A. Yes. 

@. And you did that? Aeeces: 

@. And he continued to hold all the capital stock 
as security until you paid your notes, that is correct, - 
isn’t it? 

A. I suppose that is the way it was, yes. 

Q. And afterwards, after you had given this se- 
curity of $14,000 of notes, those notes, or portions 
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of them were presented by Stewart in the United 
States National Bank? A. Yes. 

Mr. GRINSTEAD.—In lieu of some cross-ex- 
amination, I think we can agree: Mr. Adams con- 
cedes all of these $14,000 of notes that this witness 
gave Mr. Stewart for the interest [3829] in the 
Northwest Transportation Company, Mr. Stewart 
put $6,000, sold $6,000 of those notes to the United 
States National Bank at Portland, but that the 
Kelso State Bank got the benefit of the $6000,—not 
Stewart. 

Mr. ADAMS.—That is all in evidence in the 
tickets. J do not want to agree to that exactly, be- 
cause it is my remembrance that $5,000 only went to 
the United States National. 

Mr. GRINSTEAD.—You put $6,000 in your 
claim. 

Mr. ADAMS.—That claim may be wrong. I will 
get that in the record if you wish me to. 

Mr. GRINSTEAD.—That money, whether it was 
$5,000 or $6,000, that the Kelso Bank got credit on 
Stewart’s notes at the United States National Bank 
was used for what purpose ? 

Mr. ADAMS.—It was used to take up the notes 
of the Independent Navigation Company. 

Mr. GRINSTEAD.—It was used to apply on the 
old note of the Independent Navigation Company 
for $7,500 shown in your claim in connection with 
the Frank Shepard and Northwest Transportation 
Company. 

Mr. ADAMS.—Stewart took credit for the $14,- 
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000 less various notes part of the notes went in to 
the work of the Kelso State Bank and part of them 
went to the United States National Bank direct, 
without entering the work of the Kelso State Bank 
at all. 

Mr. GRINSTEAD.—So that Stewart took out of 
the assets that he received from Mr. Shepard, cer- 
tain moneys, and took care of the moneys that were 
due to the old Independent Navigation Company, 
that were due by the Old Independent Navigation 
Company, to the Kelso State Bank, and you have 
[330] shown it in your deposit. 

Mr. ADAMS.— Yes. 

Mr. MILLER.—We will show that Stewart got 
all the money that went to the Navigation Com- 
pany. That debt was all Stewart’s debt. 

Mr. GRINSTEAD.—You mean he owned the In- 
dependent Navigation Company ? 

Mr. MILLER.—No, he got all that money, that 
$7,500. 

(By Mr. GRINSTEAD.) 

Q. Then, as I understand your testimony, when 
one of these five or six thousand dollars of notes 
that were at the United States National Bank came 
due and you did not have the money, Mr. Stewart 
would send his check for a thousand dollars to you, 
with a letter telling you to go and take up that par- ‘ 
ticular note when it became due, and you would de- 
posit that check in your own bank account and then 
you would go to the United States National Bank 
and give your check, is that the idea? 
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A. Yes, that is the idea. 

Q. You would buy the note and vou would no- 
tifv him that the bank had surrendered it and you 
would send a new note to him for that amount? 

A. Yes. 

The COURT.—As I understood from the original 
testimony, the witness would furinsh the interest 
and Stewart would furnish $1,000? 

Mr. GRINSTEAD.—The interest Mr. Shepard 
would pay. 

WITNESS.— Yes. 

Q@. So that the notes that you would give to Mr. 
Stewart from month to month of a thousand dollars 
each, were simply [331] giving him renewal 
notes so far as you and he were concerned, for the 
original thousand dollar notes you had given him? 

A SEES 

Mr. GRINSTEAD.—Now, I understand that this 
testimony covers all of these thousand dollar notes 
of Frank Shepard’s that are in the claim, and 
pressed against us here. 

Mr. MILLER.—My understanding is that he had 
no other deal with the bank except the original 
$14,000, and that these notes were renewals in some 
form or another of the original transaction. 

Mr. GRINSTEAD.—Yes, but Judge Miller has 
this $2,500 of April 3, 1920. I do not know whether 
you understand that this testimony applies to that 
one of these notes? 

The COURT.—That is a Northwest Transporta- 
tion Company note? 
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Mr. MILLER.—Did Shepard sign it? 

Mr. GRINSTEAD.—I will ask him about it, if 
you wish. 

@. Do you remember the circumstance of your 
giving a note of the Northwest Transportation Com- 
pany, signed by you as an officer of that Company, 
on April 3, 1920, or about that time? A. Yes. 

Q. What was that for, what was the deal, do you 
recall it? 

A. Well, I do not know whether that was for an 
oil bill that Stewart paid, or whether it was pur- 
chase money on the Steamer ‘‘Kellogg.”’ 

Q. This $2,500 note arose out of two checks which 
Mr. Stewart gave to the Kellogg Transportation 
Company on March 31, 1920? [832] 

. That was the Kellogg deal, yes. 

. What was the Kellogg deal? 

. Well, we bought the ‘‘Kellogg”’ for $27,000. 

. Who do you mean by we? 

. Stewart and I. 

. The Northwest Transportation Company? 
Yes. 

. For how much? . A. $2,750. 

. And what does the $5,000 represented by these 
two checks of March 31, mean? 

A. I did not have the money to pay this at that 
time. 

Q. Half of that was for you, and half of it for. 
him ? A. Yes. 

Q. And you gave your note to Stewart to cover 
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A. I do not know whether I gave him my note. 

Q. I do not mean you, but I mean your Company 
-gave each of you notes for your $2,500? 

Bae) Y €S. 

Q. And this $2,500 note here is not the note that 
was originally given you? A. Yes. 

Q. Covering your half? A. I took a note back. 

@. Go ahead and tell it, that is what I want you 
to do. I do not want you to mis-tell it. 

A. We took a note from the Northwest Transpor- 
tation Company for our part of it, which I never 
did get, which I never had. 

Q. When Stewart paid his check for the North- 
west Transportation [833] Company for $2,500, 
the Northwest Transportation Company gave him 
a note for $2,500? A. Yes. 

@. And when he put up this check for you, the 
Northwest Transportation Company gave you a 
note for $2,500? A. Yes. 

@. And then the matters between you and Mr. 
Stewart were settled up? A. Yes. 

Q. And the company never paid either of you on 
those notes? A. No. 

Q. The Northwest Transportation Company ? 

A. No. 

Q. At the time you were going into the North- 
west Transportation Company deal and at the time 
you went into this Kellogg deal, you thought you 
were going to make money out of it? A. Oh, yes. 

Q. You would not have spent your money in it 
if you did not think so? A. No. 
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Q. How much money have you spent in connec- 
tion with the Northwest Transportation Company ? 

A. About $16,000. 

Q. What do you mean? Lost that much? 

A. Spent that much. 

@. And lost it? A. Yes. 

Q. Showing you this document, executed by the 
Northwest Transportation and the Kellogg Trans- 
portation Company, is [334] that the agreement 
you made at the time you got the ‘Joseph Kel- 
logg’’? A. That is my signature. 

Q. Is that the document representing the deal 
that you made, that the Northwest Transportation 
Company made in buying the boat you called the 
‘*Kellogg’’? AG es, (hates it, 

Q. Stewart also spent a good deal of money as 
well as you spending that $16,000, trying to work 
out the Northwest Transportation Company ? 

A. No. 

Q. He spent some $3,000 in repairing the 
‘*Olympian’’? A. That was before I went in. 

@. That was before you went in? A. Yes. 

Q. He had paid that in; he never got that out? 

A. Not while I was in it. 

Mr. GRINSTEAD.—Let these two checks of 
March 31, and this agreement between the North- 
west Transportation Company and the Kellogg 
Transportation Company, be offered as one exhibit. 

The COURT.—It will be admitted. , 

Thereupon said checks and agreement be- 
tween Northwest Transportation Company and 
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Kellogg Transportation, were received in ev}- 
dence and marked as Defendant’s Exhibit 
22-A. 

Mr. GRINSTEAD.—Now, Judge Miller, I intend 
to show the witness a number of checks of a thou- 
sand dollars each that Stewart sent Mr. Shepard 
to take up those notes with, but I want an under- 
standing with you that there are two of [335] 
those checks missing, July and August, 1920, and 
that is the same bunch of checks that we spoke of 
the other day as being missing from the records and 
files. 

Mr. MILLER.—We have no objection to admit- 
ting that there were two more of the same char- 
acuer, 

Mr. GRINSTEAD.—There are two more checks 
that should be in that bunch that are missing from 
the files of Stewart’s cancelled checks. Those are 
a portion of the checks that you testified to receiv- 
ing from Mr. Stewart for the purpose of taking up 
the notes at the National ‘Bank ? 

Mr. SHEPARD.—Yes. 

Mr. GRINSTEAD.—Let these four checks go in 
evidence. 

Mr. MILLER.—I have no objection. 

The COURT.—Then I understand it is admitted 
that there are two others missing ? 

Mr. MILLER.—Yes, sir. 

Mr. GRINSTEAD.—That shows $6,000 that 
Stewart paid. 


370 Fidelity & Deposit Company of Maryland 


(Testimony of Frank Shepard.) 

Said four checks were received in evidence 
and marked as Defendant’s Exhibit 23-A. 

Q. Did you have any understanding with Mr. 
Stewart relative to his disposing of his interest 
in the Northwest Transportation Company? 

A. Nothing more than he said any time I wanted 
the other half interest, I could have it. 

@. You never had agreed to buy it? 

A. I should say not. 

@. Now, I asked you a little time ago if Mr. 
Stewart was not spending considerable money while 
you were spending your $16,000 in connection with 
these same matters. I want to show you his check 
to the Kellogg Transportation Company [336] 
May 3, 1920, in the sum of $2,010. Can you tell me 
what that check was for? A. Yes. 

Q. What was it? 

A. That was to pay the second payment on the 
‘*Kellogg.”’ 

@. That was paid on the purchase of the ‘‘Kel- 
logg,”’ his portion? A. Yes. 

Q. $2,010,—$10 was interest? A. Yes. 

Q. And you also paid $2,010? Av naes 

Mr. GRINSTEAD.—We offer that check in evi- 
dence, 

The COURT.—Admitted. 

Thereupon said check of May 3, 1920, Stew- 
art to Kellogg, was received in evidence and. 
marked as Defendant’s Exhibit 24-A. 

Mr. GRINSTEAD.—There is the Frank Shep- 
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ard note of $589.40. You did not examine the wit- 
ness directly on that. . 

Mr. MILLER.—Well, we have waived that note. 

The COURT.—What is that? 

Mr. GRINSTEAD.—Note of March 11, 1920, 
signed by Frank Shepard in the sum of $589.40. 
Counsel states that they will waive that claim. 

Now, before the witness leaves the stand, there is 
the matter of the Northwest Transportation Com- 
pany note of September 1, 1920, in the sum of 
$5,000 where you are claiming against us in the sum 
of $2,104.78. I do not understand you examined 
him in chief on that. It seems to me we ought to go 
into that with him. [8387] 

Mr. MILLER.—I am willing, and I will ask the 
witness a question along that line. 


Direct Examination (Continued). 
(By Mr. MILLER.) 

Q. These were notes given by the Northwest 
Transportation Company to Stewart? 

A. I do not know whether to Stewart or to the 
Bank. 

Mr. MILLER.—The records show that. 

Q. What were they for? 

A. They were for miscellaneous things, oil bills 
and repair bills, money he had advanced to the 
Northwest Transportation Company. 

Q. Matters connected with the Northwest Trans- 
portation Company. A. Yes. 

Q. That you and he were operating? A. Yes. 

Q. As far as you individually were concerned, the 
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only deal you had was when you purchased one- 
half interest and gave these fourteen notes,—these 
Shepard notes? A. Yes. 

Q. Or those growing out of them? A. Yes. 

Q. The Northwest Transportation notes, did they 
pertain to operation, or notes connected with the 
Transportation Company ? 

A. Yes, that is what they were for. 

Q. You purchased the ‘‘Kellogg,’”’ the steamer 
‘Kellogg’? [338] 

A. We purchased the ‘‘Kellogg’’ through the 
Northwest Transportation Company, but Stewart 
and I together signed the notes personally, endorsed 
the Northwest Transportation paper. : 

Q. And you personally had to pay it? A. Yes. 

@. And you later sold that boat, did you? 

A. Yes, we later sold that boat for $19,000. 

Q. You paid how much for it? A. $27,500. 

Q. And you sold it for $19,500? A. Yes. 

@. Were you ever reimbursed any part that you 
advaneed on the ‘‘ Kellogg’’? A. Not a cent. 

Q. You lost that? A. Yes. 

Q. And to be brief about it, to shorten it up, 
all of these Northwest Transportation Company 
notes that were turned over to the bank or turned 
over to Stewart, grew out of the operation of the 
Northwest Transportation Company in some man- 
ner? A. Yes. 

Q. Without going into the details of it? 

A. Yes. 


vs. John P. Duke. ay) 


(Testimony of Frank Shepard.) 

Q. You personally had no business with the bank 
at any time? A. No. 

Q. And did the Northwest Transportation Com- 
pany have any direct dealings with the bank? 

A. Not that I know of in any way. [339] 

Mr. GRINSTEAD.—Now, Judge Miller, relative 
to this September 1, 1920, note, I have here some 
letters and copies of answering letters and so on 
that pertain to that matter, which I would like to 
offer in evidence, with permission to introduce 
copies after this witness has identified them. 

Mr. MILLER.—We have no objection. 

Mr. GRINSTEAD.—TI think they explain that 
transaction, and I will offer them in evidence, 

Mr. MILLER.—We have no objection to this cor- 
respondence. 


Cross-examination (Continued). 
(By Mr. GRINSTEAD.) 

Q. I show you a letter addressed to George F. 
Plamondon as assistant cashier of the Kelso State 
Bank under date of July 30, 1920, and signed by 
‘‘Auditor.’’ The copy I have does not say who the 
auditor is. Do you know whether or not that letter 
is a copy of one that went in the usual course of 
business to the Northwest Transportation Company ? 

A. Well, I do not know whether that did or not. 
I know we had a lot of correspondence with Mr. 
Plamondon. 

Mr. DAVIS.—I got that file from your book- 
keeper down there. 

WITNESS.—You got this from Sorensen? 
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Mr. DAVIS.—Yes. 

WITNESS.—I guess he wrote the letter to Stew- 
art and Plamondon, I could not say about that. 

Q. If this was found in the files of the North- 
west Transportation Company and turned over to 
Davis by Mr. [840] Sorensen, you would admit 
that this is part of the correspondence? A. Yes. 

Mr. MILLER.—Didn’t we admit this in evidence? 

Mr. GRINSTEAD.—You admit they went 
through in the ordinary way? 

Mr. MILLER.—Yes. 

Q. In the same manner I offer you a _ letter 
to F. L. Stewart from the Northwest Transportation 
Company signed Auditor, under date of August 19, 
1920? A. Yes. 

Q. That letter refers to certain checks which the 
Northwest Transportation Company says Mr. Stew- 
art has advanced for the company? A. Yes. 

Q. I show you a check of June 18, 1920, to the 
Kalama and Columbia River Towing Company in 
the sum of $600. Is this the check that covered the 
item of that amount in the letter? A. Yes. 

Q. Showing you a check to the Associated Oil 
Company dated June 18, 1920, in the sum of $1,984.- 
62, is a check of that amount mentioned in the 
letter ? AD Yes, sir. 

Q. Showing you a check to Fair, Shaner & Gul- | 
ley in the sum of $1,000 dated August 30, 1920, is 
that check mentioned in the letter? 

A. Pencilled in. 
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Q. Written in after the original writing had been 
made? A. Yes. [341] 

Q. Do you know whether the advances mentioned 
in that letter were made by Stewart? 

A. They were. 

Q. Do you know whether the advancements men- 
tioned in the letter by the Northwest Transportation 
Company were actually paid out by Stewart? 

A. Well, Stewart was taking care of a lot of bills 
along about that time. 

Q. I am going to put all of this group of 
checks and everything into one exhibit. Now, I 
will show you a letter from George F. Plamondon 
to the Northwest Transportation Company under 
date of August 30, 1920. That was a letter that 
was received by the Company? A. Yes, sir. 

Mr. GRINSTEAD.—Now I will substitute copies 
so that these files of the Northwest Transportation 
Company will be intact. Now, I will offer as one 
exhibit, three letters and three checks which the 
witness has just been asked about and I will state 
in that connection that the letter of August 19, re- 
fers to other expenditures and that so far we have 
not been able to locate those other checks, but they 
may be there in the files. 

The COURT.—That is some checks mentioned 
in one of the letters. 

Mr. GRINSTEAD.—We have not attached them 
here. The volume of work has been too heavy 
to find them. They may be there. 

The COURT.—Admitted. 
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Thereupon said letters and checks in re 
Northwest Transportation Company, were re- 
ceived in evidence and marked as Defendant’s 
Exhibit 25-A. [342] 

Q. There is one other question I want to ask 
you. At the time you bought into the Northwest 
Transportation Company, you were not insolvent? 

A. No, sir. 

Q. What were you worth at that time? 

A. Well, pretty hard to say. I just had a good 
going bus business there in Portland, one of the 
best. 

Q. What did you consider yourself worth at that 
time ? A. Oh, $60,000 to $65,000. 


Redirect Examination. 
(By Mr. MILLER.) 

@. Did this connection with Stewart break you 
up? A. What did you say? 

Q. I say did your experience with Mr. Stewart in 
the transportation business,— 

A. Well, it caused me to lose my bus business. 

Q. It caused you to lose it? A. Yes. 

Q. What became of the Northwest Transportation 
Company, did it have any assets? A. No. 

Q. Went entirely on the rocks? A. Yes. 

Q. Referring to those two checks attached to Ex- 
hibit 22-A, do you know whether notes were given’ 
for those checks? 

A. No, I do not know whether I gave Mr. Stew- 
art a note at that time, or whether I went down 
to my office and gave him my checks. [843] 
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Mr. GRINSTEAD.—I do not think the witness 
understands the question. 

Q. These are two checks to the Kellogg Trans- 
portation Company, by Mr. Stewart, payable to the 
Kellogg Transportation Company, one check for 
$2,500 and another check for $2,500, both the same 
date, what I want to know is whether the Northwest 
Transportation Company executed the notes? 

A. Yes, that is what I understood. 

Q. For these checks? A. Yes. 

Q. One to you and one to Stewart? A. Yes. 

Mr. MILLER.—That is all. 

(Witness excused.) [344] 

Mr. GRINSTEAD.—We have asked Mr. Pla- 
mondon to stay here, expecting there might be some 
testimony offered by the plaintiff from Mr. Caro- 
thers, thinking it would be very difficult for us to 
cross-examine him without Mr. Plamondon being 
here and knowing the records and being familiar 
with them. If counsel states Mr. Carothers will 
not go on as a witness, I will be glad to let Mr. 
Plamondon go back, as he is begging me to get 
away. 

Mr. MILLER.—I have no present intention at 
all of calling Mr. Carothers. 

Mr. GRINSTEAD.—Upon that understanding, 
the Court may excuse Mr. Plamondon. 

Mr. MILLER.—Mr. Plamondon, you are excused. 

Mr. GRINSTEAD.—Mr. Moser is excused as far 
as we are concerned. 
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Mr. MILLER.—We will now recall Mr. Adams - 
for further cross-examination. [345] 


Testimony of T. H. Adams, for Plaintiff (Recalled). 


Mr. ADAMS, being recalled, continued his testi- 
mony as follows: | 


Cross-examination (Continued). 

Q. Now, turning to the transaction with H. D. 
Phillips, the note that went into the bank, March 
20, 1918, you showed in your previous testimony 
that this sum of $67.90 which you are suing us 
here for, was a sum of money that was the divi- 
sion of the commissions on a life insurance policy 
on Mr. Phillips? A. Yes. 

Q. Have you that policy? A. I believe I have. 

@. This policy you have handed me, is a policy 
on the life of H. D. Phillips where Stewart took 
credit for $67.90 as his division of the premiums? 

A. That is my understanding of it. 

Q. Included in the policy, is an assignment, exe- 
euted by Howard D. Phillips, making the policy 
accrue, for the benefit of the Kelso State Bank,— 
isn’t that correct? elt ais: 

Mr. GRINSTEAD.—I offer that policy in evi- 
dence. | 

Thereupon said life insurance policy of H. D. 
Phillips, was received in evidence and marked , 
as Defendant’s Exhibit 31-A. 

WITNESS.—Let me see the policy. 

Q. That is correct, isn’t it? 

A. Yes. That policy, though, is an informal sort 
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of an assignment, not ratified by the Company, as 
you notice. It does not make any difference, it is 
not any good anyway. [346] 

Q. Referring now to the Northwest Transporta- 
tion Company’s note, March 10, 1921, I show you an 
original letter from F. L. Stewart, cashier, to the 
Northwest Transportation Company, dated Febru- 
ary 24, 1921, and a copy of a letter apparently in 
answer to that, dated February 26, 1921, and signed 
by auditor and addressed to Stewart and ask you to 
identify it. You agree to that, don’t you, Mr. 
Miller ? 

Mr. MILLER.—Yes. 

Mr. GRINSTEAD.—And also agree I can sub- 
stitute copies ? 

Mr. MILLER.—Yes. 

Mr. GRINSTEAD.—We offer these in evidence. 

Thereupon said copies of letters between 
Stewart and Northwest Transportation Com- 
pany, February 24, 1921, and February 26, 
1921, were received in evidence and marked 
Defendant’s Exhibit 37—A. 

The COURT.—This is in reference to Transporta- 
tion Company note of March 10, 1921? A. Yes. 

Q. What is the amount of it? 

A. $1,250. There are two on that date, March 10, 
1921. 

‘Mr. DAVIS.—Isn’t that note in evidence, that 
$1,250 note? 

Mr. GRINSTEAD.—That note apparently was 
introduced as Exhibit 8. [347] 
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Mr. DAVIS.—Yes, this note, may it please the 
Court, is dated January 19, 1921, and the letters are 
dated what date, Judge Miller? 

Mr. MILLER.—February 24, and the answer is 
February 26, but it says, you will note deposit of 
$1,250 made on January 19. 

Mr. DAVIS.—The note was merely dated eae to 
the date of the deposit, so that he would get interest 
on it. 

Mr. GRINSTEAD.—I think that is all of the 
cross-examination at this time. 


Redirect Examination. 
(By Mr. MILLER.) 

@. You heard Mr. Kruse testify here yesterday 
that the $5,000 note had been surrendered to him be- 
fore the other two notes were taken by him? 

A. Yes. 

Q. What does the bank book show about that? 

Mr, DAVIS.—Is this an attempt to impeach your 
own witness? 

Mr. GRINSTEAD.—I doubt whether they can 
put Mr. Kruse on the stand and then attempt to 
dispute his testimony. I object to that. 

The COURT.—Objection overruled. 

Mr. ADAMS.—There wasn’t any very good way 
to avoid calling him that I know of. 

Mr. GRINSTEAD.—They called a witness to 
testify about these transactions and he has given ° 
his testimony and they are going to impeach 
him. [348] 
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The COURT.—I do not know whether they are 
going to impeach him or not. 

Mr. GRINSTEAD.—I object to this. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—They did not give the wit- 
ness a chance to correct himself. They did not hold 
him here so that we could go into the matter, and 
now after he has gone away, they come in here to 
impeach his testimony. We object to it on that:. 
ground. 

The COURT.—That may be ground for an appli- 
eation for a continuance, but at this time I over- 
rule the objection. ; 

Mr. MILLER.—Will you get the books to show 
about these things? | 

Mr. GRINSTEAD.—This witness has already 
given the dates. Mr. Adams spent an hour and a 
half on that matter. His testimony was given in 
detail day by day, from the deposit slips and the 
cage-book, and I have a copy of it here. 

Mr. MILLER.—We can show it again, if it is 
necessary. 

Mr. GRINSTEAD.—We object further as repe- 
tition. It is all in evidence here. 

The COURT.—I do not know whether it is or not. 

Mr. MILLER—I merely wanted to show that 
the date the $5,000 went out of the bank, these two 
$2,500 notes were taken in. 

Mr. DAVIS.—This leaves us in a position where 
a witness comes in here and testifies that this covers 
another deal where they were taking a mortgage or 
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something, and they have let him go, and now they 
come and try to contradict him with this testimony. 
He testified [849] he got this consideration for 
the second $2,500. . 

Mr. MILLER.—He never got any consideration 
at all. 

The COURT.—That may be a reason for taking 
his testimony later. I will not keep it out on the 
strength of his having left. 

Mr, ADAMS.—There is absolutely nothing in- 
consistent between the record and My. Kruse’s 
testimony. 

Mr. MILLER.—What is the record? 

Mr. GRINSTEAD.—Mr. Adams testified from 
the records the other day that the note of September 
10, 1920, that is the $5,000 note, was retired by the 
Kruse notes, of February 9, 1921, each in the sum of 
$2,500, one bearing registered number 1875 and the 
other number 1876, and both went in as Exhibit 4, 
arid he could not, if he sat here an hour, or a week, 
he could not do more than say the same thing over 
again. 

Mr. MILLER.—If that is what the record already 
shows,— 

Mr. GRINSTEAD.—That is already in evidence 
from his testimony from the books. We took an 
awful lot of time the other day on that matter and 
I do not think we ought to be penalized now by hav- 
ing to go over it again. He testified that one note , 
went out of the bank the same day as the others 
came in. This witness that they had this morning, 
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has stated here, that one note was paid and there 
was entirely different consideration for the notes 
that they now hold. 

Mr. DAVIS.—We will concede that the records 
show that one note was paid the very day the others 
came in; that their records show that. [850] 

Mr. GRINSTEAD.—We concede that the record 
shows just what they said they showed the other day. 

Mr. MILLER.—What is that? 

Mr. GRINSTEAD.—That the $5,000 note was 
paid on the same date that the $2,500 notes came in 
there; that they said the records show that. 

Mr. MILLER.—AII right, if that is already in . 
the record. 

Q. Now, have you made a list, or are you in a 
position to show, of those Northwest Transporta- 
tion Company notes, how much the bank lost ‘by 
reason of those Transportation Company notes? 

A. Yes, well, I cannot,—that is a matter not yet 
determined, the exact amount the bank lost. 

Q. Just as near as you can determine how much 
it lost? 

Mr. GRINSTEAD.—I think that this is im- 
material and it is over our objection. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.—Exception. 

The COURT.—Allowed. 

Mr. GRINSTEAD.—These are not the notes that 
you settled ? 

Mr. MILLER.—What do you mean by settled ? 

Mr. GRINSTEAD.—The Frank Shepard notes. 
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Mr. MILLER.—No, not Frank Shepard notes. 

Mr. ADAMS.—This is the Northwest Transpor- 
tation Company. 

Q. What is going to be the loss to the bank on 
these Northwest Transportation Company notes? 

A. Taking that up in a kind of an informal way, 
the bank held the mortgage on the steamer 
‘‘Olympian”’ for $5,000. The ‘‘Olympian”’ was sold 
for $2,700 and there had been paid in expenses and 
taxes, $400 in round numbers; [851] $319 in taxes 
and some advertising expenses and so on, perhaps 
aggregating $500. 

Q. Those expenses and taxes aggregated $500? 

A. Yes. 

@. That left how much that you received on ac- 
count of or from that sale? 

A. Well, $2,300 would be the outside figure, 
probably not that. 

Q. That you received net? A. Yes. 

@. How many notes of this company were in the 
bank when the bank closed, or that you have be- 
come responsible for since ? 

A. The notes aggregated $12,750 in the bank at 
the time it closed. There have been rediscounted, 
with the Continental and Commercial National 
Bank, Chicago, notes of $2,000, which has been sur- 
rendered and a claim filed and of course what we 
paid on that or how that will terminate, renders it 
impossible to show Just what the loss would be on 
that. Then there was another note of $5,000 sold to 
Mr. S. A. George. He sued us on that and we lost. 
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Which would make the total notes in the bank and 
coming back to the bank, $19,750. 

Q. What will be the bank’s loss aside frorh this 
note, that the Continental has presented, which we 
cannot tell,— 

A. The Continental note and the George note are 
in the same fix or relationship. 

Q. They are merely disputed claims? 

A. If we are able to pay one hundred cents on 
the dollar, the loss would represent the face of the 
notes. 

Q. Amounting altogether to how much? [852] 

A. Well, $19,750 less $2,200 or $2,300, the amount 
realized on the boat. 

Q. It is only a part of these notes you have so 
far charged in this case? 

A. We have only charged the items that went to 
Stewart’s personal credit. 

Q. The other notes you have so far charged 
against them are the notes given by the Transporta- 
tion Company, the Northwest Transportation Com- , 
pany to the bank, and which the bank has lost? 

A. Yes. 

Mr. MILLER.—I want to take this position be- 
fore the Court; it is our position now, since the evi- 
dence has come out here this morning from Mr. 
Shepard, that the bonding company, defendant in 
this action, is responsible for all the loss which the 
bank sustained, through its dealings with the North- 
west Transportation Company, whether the money 
went to Stewart or not. Under the statute we shall 
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cite, it is made a felony for Stewart, either directly 
or indirectly, to borrow any money from the bank, 
and I contend that he cannot take a corporation he 
was interested in and turn over worthless credits to 
the bank he was responsible for, whether he got 
the money or not, if the bank loses it; and it is not 
necessary for us to present any claim to the bank 
at all, because the position we take is that this was 
a statutory bond and that they are liable under the 
conditions fixed by the statute. We can argue that 
out at the final argument, but we have not asked for 
this in our complaint, and it may be necessary for 
us to amend. [303] 

Mr. GRINSTEAD.—The Court understands we 
are not consenting to any such amendment. 

Mr. MILLER.—That is all. 

Mr. GRINSTEAD.—I wish to move to strike the 
witness’ testimony as to the losses on the Northwest 
Transportation Company notes, as being conclusions 
of the witness, remote and speculative. 

The COURT.—Motion denied. 

Mr. GRINSTEAD.—Exception, please. 

The COURT.—Allowed. 

Mr. MILLER.—Going to another subject; you 
have been in charge of the assets of the bank, Mr. 
Adams, for some time, of course. 

Mr. ADAMS.—Since April 28, 1921. 

Q. Can you tell the Court about what percentage. 
you will be able to pay the depositors ? 

Mr. GRINSTEAD.—We want to renew our ob- 
jection to that sort of testimony, as being remote, — 
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speculative, calling for a conclusion of the witness 
and incompetent, irrelevant and immaterial under 
the pleadings in this case. 

The COURT.—What is the purpose? 

Mr. MILLER.—The purpose is to show that dur- 
ing the time these losses arose, the Phillips loan, and 
the IXruse loan and the dealing with the Northwest 
Transportation Company and all the others,—unless 
possibly the Moser notes,—that the Company was 
insolvent. 

The COURT.—Then you are going to follow this 
up ? 

Mr. MILLER.—I just wanted to show, which is 
preliminary, that during this time, the bank was 
insolvent. [354] 

The COURT.—Unable to pay the depositors 
anything ? 

Mr. MILLER.—We will be able to show that they 
were insolvent back during all of this time. There 
was no substantial change as to the condition of the 
bank. 

The COURT.—I will overrule the objection. It 
is rather removed. 

Mr. GRINSTEAD.—I do not see how this is re- 
buttal or cross-examination. 

The COURT.—Objection overruled. 

_ Mr. MILLER.—This is the same statute I have 
been referring to, making it a felony to take ex- 
cessive loans from the bank,— 

Mr. GRINSTEAD.—Which statute is it? 

Mr. MILLER.—1917. 
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The COURT.—Answer the question. 

The WITNESS.—What is the question, please ? 

Mr. MILLER.—I asked you about the condition 
of the bank at the time it went into the hands of 
the Bank Commissioner, whether it was insolvent 
at that time? 

A. It was insolvent at that time. 

Q. And for how long a period prior to that time 
had it been in that condition? 

A. It is a grave question in my mind whether it 
was ever solvent, or within the records of the books 
that we have. 

@. Covering the period that has been involved in 
this controversy, back to 1915 or ’16, from then on 
down to 1921, can you say whether it was insolvent 
or not? 

A. The bank was clearly insolvent during all that 
time. 

Q. The bank was insolvent during all that time? 

dN NES 5) 

Q. Including the year 1915? 

A. I would say including the year 1915. 

Q. 715, °16, *17, °18, ’19, ’20 and up to March 
17, 1921, was there any substantial difference in the 
condition in 1921 from what it was two or three 
years previous? A. No substantial difference. 

Q. Substantially the same? A. Yes. 

@. I believe you have not just stated to the. 
Court about what the depositors will receive, so 
far as you can now tell. 

A. That is dependent so much on this litigation. 
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Q. Leaving out this lawsuit. 

_ A. And another suit we have with this same Com- 
pany that is not finally determined. 

The COURT.—If you cannot answer, say so. 

Q. Just answer in a general way. 

Mr. GRINSTEAD.—Of course I am objecting to 
all of this. 

The COURT.—I overruled the objection to this 
question once. 

A. May I state the matter this way: I cannot 
see anything that could come up that would prevent 
us from paying 35 cents. on the dollar. 

Q. You will pay at least 35 cents on the dollar? 

A. We would be losing all the suits that are in- 
volved and I think we could pay 35 cents. If we 
are successful in everything, I would say we might 
pay 60 cents. 

Q. That would include this litigation? 

A. That would include this, and would include 
some, I believe we may be able to recover from 
the Board of Directors. 

Q. I am handing you a paper there. [356] 

Mr. GRINSTEAD.—You do not have to identify 
it; I will admit that. 

Mr. MILLER.—AI] right. 

Mr. GRINSTEAD.—The paper you are identify- 
ing will be marked exhibit 27. 

Mr. MILLER.—This is an agreement between 
the defendant Company and Stewart. 

Mr. GRINSTEAD.—This is the soliciting agent’s 
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authority from the T. and D. to Stewart, dated 
March 21, 1913, which speaks for itself as to what 
his duties were. 

Thereupon said soliciting agents aaron 
was offered and received in evidence and 
marked as Plaintiff’s Exhibit 27. 

Mr. MILLER.—TI believe that is all, Mr. Adams, 
unless there is something you think about. 

Mr. GRINSTEAD.—No further questions from 
us. 

Mr. MILLER.—Referring now, Mr. Adams, to 
what we shall term the Rickter warrants. 

Mr. GRINSTEAD.—That is the item of 10/23-20, 
the testimony on that has gone in over our ob- 
jection on the ground of failure of notice. 

Mr. MILLER.—The Rictor warrants came up 
after the claim was presented. 

The COURT.—It seems they were entitled to 
some claim or notice. How do you get around the 
provision as to that? It is your claim that they 
had no right except that provided in the statutes. 

Mr. MILLER.—Undoubtedly, yes, your Honor. 

The COURT.—TI will overrule the objection at the 
present, and finally rule on it in deciding the ease. 
[357 | 

Mr. GRINSTEAD ——It is not rebuttal either, 
your Honor; we have not gone into that matter 
on our cross-examination. 

The COURT.—Objection overruled. 

Mr. MILLER.—This comes in response to the 
statement you made that this was within the juris- 
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diction of another court, and that this court has 
no jurisdiction. 

Mr. GRINSTEAD.—I was overruled on that 
contention and there is nothing to go on here, so 
why continue with the talk? 

The COURT.—There is nothing before the Court 
on which I know that it is out of the Court’s juris- 
diction. 

Mr. MILLER.—Well, I do not think I will 
go into it then, I think the Court is right about 
that. 

@. Counsel asked once or twice if you had only 
claimed against the defendant here on notes that 
you could show that Stewart had gotten the money, 
where the money had been credited to Stewart, 
something of that kind. Is that correct? 

A. As I understand, his question was that when- 
ever we found something that Stewart got credit 
for, we immediately charged the company. 

Q. Yes. A. Yes. 

Q. Is that altogether the case,—were there other 
things you could have charged that you did not 
charge ? 

A. Since that time I have found a great number 
that Stewart participated in the benefits of. 

Q. But they have not been charged against the 
company ? 

A. That were not charged and we do not claim 
on. 

Q. At the time this claim was made out to the 


392 Fidelity & Deposit Company of Maryland 


(Testimony of T. H. Adams.) 
company, [3858] did you then know about the 
Rickter warrants? A. No, I did not. 

Q. Has that come up since? A. Yes. 

Q. In the course of this litigation over there? 

A. Yes, in the course of Mr. Davis’ investigation, 
in calling my attention to them, I believe was the 
origin of that. 

Mr. GRINSTEAD.—When was that you say that 
you first learned of these Ricter warrants? 

A. I could not give the dates, it was during Mr. 
Davis’ investigation. 

@. Summer of 1921? A. Yes. 

Mr. GRINSTEAD.—That is all. 

Mr. ADAMS.—While it is immaterial to me, I 
think on your cross-examination, you excuse me, 
and you had some further testimony you probably 
wanted to bring out later. I am just calling your 
attention so that you will not forget it. 

Mr. MILLER.—I do not remember of anything 
further just now. 

Mr. ADAMS.—You ean talk to me about it later? 

(Witness excused.) [359] 


Testimony of Elden Dunham, for Plaintiff. 


ELDEN, DUNHAM, a witness called by the 
plaintiff, being duly sworn, testified as follows: — 


Direct Examination. 
(By Mr. MILLER.) 
Q. What is your name? A. Elden Dunham. 
Q. Have you run down the records of the In- 
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dependent Navigation Company to ascertain the 
origin of the indebtedness of $7,500? 

A. I have. 

Q. That the. Northwest Transportation Company 
paid for? A. I have. 

Q. Will you give the records pertaining to that? 

Mr. MILLER.—It has been claimed by counsel 
that this old Company owed the bank and that 
this Northwest Transportation Company was really 
reimbursing the bank. JI want to show that that 
was Stewart’s debt originally and not the bank’s. 

Mr. GRINSTEAD.—Of course we are not ap- 
prised by the pleadings, of any claim that goes back 
of the Independent Navigation Company, and we 
are not prepared to meet it. 

The COURT.—Objection overruled. 

Mr. GRINSTEAD.— Exception. 

The COURT.—Allowed. 

Mr. MILLER.—Where did the notes start? 

Mr. GRINSTEAD.—This is in connection with 
Shepard and the Northwest Transportation Com- 
pany ? 

Mr. MILLER.—This is in relation to the In- 
dependent Navigation Company, first. [860] 

Mr. GRINSTEAD.—I am objecting to going into 
the Independent Navigation Company matters here, 
at the close of this trial. We have not attempted 
anything further than to trace what appears on 
the face of their claim, which Mr. Adams himself 
has agreed is correct. That is as far as we have 
gone. We are not prepared to go back into the 
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early history of the Independent Navigation Com- 
pany. We do not know anything about it. 

The COURT.—My impression of it is not en- 
tirely clear, but as I understand it, Mr. Grinstead, 
in his examination, left it, prima facie, that the 
Northwest Transportation Company was paying up 
a debt of the Independent Navigation Company to 
the bank. Of course it is proper rebuttal for Mr. 
Miller to question that and go back a little further 
and show something else. I overrule the objection. 

Mr, MILLER.—That is what I am trying to do, 
and also Mr. Ayers testified he turned over $4,800 
to Mr. Stewart. 

The COURT.—Go ahead. 

(). What is the first record ? 

A. The old Independent Navigation Company 
indebtedness begins with a $500 note on September 
17, 1917. Now, on that date this $500 note was 
credited entirely to Stewart. 

Q. Suppose you tell it to us without following 
through the books, and we will see where we come 
out. 

A. Then on November 23, of the same year, 1917, 
another note for 4,800 was discounted to the bank. 

Q. Whose note was that? 

A. This was the old Navigation Company’s note, 
also. Of the proceeds of this note, the Cowlitz , 
Bridge Company received on their old indebtedness 
to be paid on their [861] note, the sum of $2,160, 
and interest amounting to $20.16; Stewart taking 
the balance, amount to $2,619.84. 
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Q. Now, right in that connection, what became of 
that part that went to the Bridge Company ? 

A. On December 19, 1917, Stewart was reim- 
bursed $2,160 by Cowlitz Bridge Company note taken 
on that date, December 10. 

Mr. GRINSTEAD.—Stop it right here, please. 
He said that Stewart took credit for $2,619.84. 
What do you mean by saying Stewart was reim- 
bursed $2,160? 

A. Reimbursed on the $2,160 he applied to the 
Cowlitz Bridge Company indebtedness. That shows 
he got credit for the whole amount. , 

Q. Go ahead. 

A. If you wish me to follow these renewals on 
down, I can trace that indebtedness. 

Q. You have it there in the paper? A. Yes. 

Q. Go ahead. 

On January 21, 1918, a $6,000 note was discounted 
of the Independent Navigation Company. The 
proceeds of this note went to take up the two prior 
notes amounting to $500 and $4,800, and interest on 
both amounting to $60.70. Now these are listed sep- 
arately in the records, but I have consolidated them 
here. There was also revenue of $120, Stewart re- 
ceiving $638.07, the balance. 

Q. That would be the difference? 

A. The difference. On July 2, 1918, a new note. 
was discounted. 

Q. On July 2, 1918, a new note? 

A. On July 2, 1918, a new note was discounted, 
amounting to [362] $6,500. This took care of the 
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(Testimony of Elden Dunham.) 

prior note of $6,000, interest revenue and so forth, 
Stewart receiving the balance amounting to $318.70. 
Then on November 19, 1919, a new note appears 
for $7,500. This takes care of the prior note of 
$6,500 and interest, revenue and so forth, Stewart 
receiving $413.50, which was the difference in the 
transaction. Further, on March 5, 1920, the old 
Independent Navigation Company note of $7,500 was 
taken up from the proceeds of Frank Shepard’s 
fourteen $1,000 notes on that date, and also interest 
to the amount of $376.67. 

Mr. GRINSTEAD.—We do not need to go into 
the record if this statement is to be offered in 
evidence. He is reading from that statement. That 
piece of paper there, Mr. Dunham, is a memorandum 
you made from the records, and you have been 
reading from it in giving this testimony. A. Itis. 

Mr. MILLER.—Then we will offer it in evidence. 

Thereupon said statement of Independent 
Navigation Company accounts was received in 
evidence and marked as Exhibit 28. 

Q. Now, you worked in the bank at Kelso? 

A. I did. 

Q. For how long? 

A. From September, 1913, continuously to the 
time the bank closed, except for the time I was 
in the service. ; 

Q. When you were out of the service, your last 
work there commenced when and continued until 
when ? 
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A. The last work commenced the Ist of July, 
9. 

Q. From that time you worked continuously until 
the bank [363] closed? A. Yes. 
. What capacity were you working in there? 
. During this later period? 
Yes. 
. Teller and bookkeeper, I would say. 
. Do you know Mr. Baxter, one of the directors? 
I do. 
. What is his business? 
. Prineipally farming. 
Where was he farming? 
. West of Kelso, I would say. He owned a 
small farm but he did not do much active farming 
himself. Mr. Baxter is a rather old man. 

Q. Did he give any attention to the business af- 
fairs of the bank? 

A. In what way, as a director? 

Q. Yes. 

A. Well, I believe I would have to answer no 
to that. 

@. How is that? 

A. I would have to say no to that. 

@. He did not pay any attention to it? A. No. 

@. Was he ever about there? 

A. Very occasionally he would appear in the bank, 
probably on personal business. 

Q. Did you know Mr. Marsh, one of the other di- 
rectors ? A. I did. 

Q. Where was he living? 


>O>OrPOrOPS 
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(Testimony of Elden Dunham.) 

A. You refer to this same period? [364] 

Q. How is that? 

A. That is just about this time,— 

Q. What time? 

A. Period of 1919 and 1920. Mr. Marsh resided 
at Ostrander, and it was about this same time he 
moved to Dryad, Washington. 

Q. That is out in Lewis County? A. Yes, sir. 

@. He never lived in Kelso thereafter ? A. No. 

®. Did he ever live in Kelso? 

A. No, Mr. Marsh was not in Kelso to my knowl- 
edge. 

Q. The last two years, at least, he has been living 
in Lewis County? A. Yes. 

Q. Was he ever about the bank at all, or pay 
any attention to its business affairs? 

A. I believe not. All the time I was with the 
bank, I saw Mr. Marsh there once. 

Q. Once? A. Onee. 

Q. How long ago was that? 

A. Oh, that must have been prior to the time 
I went in the service. [I am not saying Mr. Marsh 
has not been in the bank since. 

Q. But you did not see him? 

A. Not to my knowledge. 

Q. And Mr. Wallace, what is his business? 

A. Mr. Wallace is president of the Wallace Land 
Company, devotes most of his time to that enter- 
prise. [869] 

Q. What was his business aside from that? 
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A. Aside from that he was a farmer, a retired 
farmer. 

Q. Did he give any attention to this bank? 

A. No, Mr. Wallace was about in the same status 
as Mr. Baxter. 

. He is an old man also? A. Yes. 

. What is Mr. Carothers’ business ? 

. Mr. Carothers is a merchant. 

. What sort of a merchant? 

. Handles groceries. 

. Grocery store? A. Yes. 

. There in Kelso? A. Yes. 

. Did he ever give any of his time to the bank, 
so far as you know? 

A. Mr. Carothers probably visited the bank more 
often than Mr. Wallace or Mr. Baxter, but it was 
as far as my best belief and knowledge, mostly on 
personal business. 

Q. How is that? 

A. I say most of his visits to the bank, I would 
say, would be to take care of his personal business. 
He banked there, of course. 

Q. Who actually looked after and handled the 
business of the bank? 

A. The active management of the bank? 

Q. Yes. 

A. Fred Stewart. 

Q. There has been some testimony about the 
meetings of the [366] directors; do you know 
whether they did meet at all or not? How did they 
meet, do you know? . 
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Mr. DAVIS.—This man is not qualified to an- 
swer. 

Mr. MILLER.—What did they do? 

Mr. GRINSTEAD.—If he was present at the di- 
rectors’ meetings, all right. 

The COURT.—I will overrule the objection. 

A. Well, working in the bank, I could not say. 
J am not in a position to answer that question cor- 
rectly. 

Q. What did you observe and see? 

A. From my observation J usually knew the day 
when the annual meeting took place; that is they 
would be in there, from two to three hours, and 
anyone working in the bank would know when one 
of those meetings was going on. 

@. Those annual meetings? 

A. Yes, the annual meetings but outside of the 
regular called annual meetings, I could not say I 
ever observed a regular meeting. 

@. How did Mr. Stewart act towards the directors 
at the meetings? That is, how were the directors 
meetings carried on? 

A. You are asking me a question, Judge, I will 
have to answer, only from observation. 

Q. That is what I am asking you. 

A. It seemed to me Mr. Stewart did all the talk- 
ing. 

Q. Did they have regular meetings, or would he 
sometimes talk to one director and sometimes to the 
other ? 
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(Testimony of Elden Dunham.) 
A. The only meetings I ever observed, were the 


annual meetings. 
Mr. MILLER.—You may cross-examine. [867] 


Cross-examination. 
(By Mr. GRINSTEAD.) 

Q. You were not called upon to attend the meet- 
ings of the directors? A. Oh, no, no. . 

Q. If they held night sessions, in accordance with 
the resolutions in their minutes, you would not be 
there, necessarily ? 

A. No, no, In ease any meeting was held at night, 
I probably would not know about it. 

Q. And that would be true Saturday afternoons 
after you were through with your work? 

A. I probably worked most every Saturday, 
probably all afternoon. 

Mr. GRINSTEAD.—That is all. 

Mr. MILLER.—That is all. 

(Witness excused.) 

Plaintiff rested. [368] 

Mr. GRINSTEAD.—Judge Miller, I understand 
you will stipulate that the various documents 
pleased by exhibits, in the answer of the defendant, 
are all true and correct copies? We have the 
original here, but we can save time. 

Mr. MILLER.—Sure, we will admit that. 

Mr. GRINSTEAD.—And they were delivered 
and so forth in accordance with the pleadings? 

Mr. MILLER.—Yes. He might introduce all of 
these. Of course the legal effect of the papers we 
will argue to the Court later on. 
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Mr. GRINSTEAD.—I was wondering if it would 
be necessary to pull out all of these originals, 

Mr. MILLER.—No, let them go in. 

Mr. GRINSTEAD.—Let us check them out. 

Mr. MILLER.—The copies are in the pleadings 
and they may be considered in evidence. 

The COURT.—Judge Miller will stipulate that 
these copies are correct, and you further ask him to 
stipulate that. they were delivered. 

Mr. GRINSTEAD.—I asked him to stipulate that 
the various instruments were delivered back and 
forth as pleaded, regardless of the legal effect. 

Mr. MILLER.—I will do that. 

Mr. GRINSTEAD.—I was wondering whether 
we had better introduce the originals or simply let 
the copies in the pleadings serve as evidence. 

Mr. MILLER.—I am willing that the copies in 
the pleadings shall be considered as evidence. 

Mr. GRINSTEAD.—Then we have all of our 
evidence in with one exception, covering the several 
affirmative defenses. [369] 

The COURT.—If there should ever be an appeal, 
I suppose the clerk ought to have some sort of an 
exhibit file-mark on these documents. 

Mr. GRINSTEAD.—Then I think that we elect 
to pull out all of these documents and put them in 
order here, and hand them in as one exhibit. 

The COURT.—Then when the record is made up 
on appeal,— , 

Mr. GRINSTEAD.—The original can go down,— 
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The COURT.—The Clerk, when he came to copy 
the answer, he would have an incomplete answer? 

Mr. GRINSTEAD.—I will follow my pleadings 
and you will follow the original documents, so that 
we get them all in. 

The first exhibit mentioned is Exhibit ‘‘C’’ in 
paragraph 3 of the first affirmative defense, being 
the original appheation to the American Bonding 
Company, dated May Ist, 1911, and signed by Mr. 
Stewart, Mr. Plamondon and Mr. Carothers. 

Mr. MILLER.—Yes. . 

Mr. GRINSTEAD.—I handed the clerk the 
wrong one. The date of the application pleaded, 
the bank application, as pleaded, is dated April 27, 
1911. The other one was Mr. Stewart’s personal 
application. 

Now, Exhibit ‘‘D,’’? mentioned in paragraph 4 of 
the first affirmative defense, signed by the Kelso 
State Bank by Mr. Plamondon. 

In the first affirmative defense we have referred 
to Exhibit ‘‘A,’’ attached to that pleading, which is 
bond 886,520, the original being in evidence through 
the testimony of the plaintiff. 

The next group of exhibits are the certificates of 
[370] the Kelso State Bank to the Fidelity & De- 
posit Company for annual renewals of the bond 
commencing in April, 1914, down to and including 
April 28, 1919, six of them. These can go in as part 
of the same exhibit. 

The next document is an application pleaded as 
Exhibit ‘‘K,’’ paragraph 7 of the first affirmative 
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defense, being a certificate by the president of the 
Kelso State Bank, under date of April 26, 1920. 

The next exhibit mentioned is Exhibit ‘‘B,’’ in 
paragraph 7 of the complaint, being bond 886,520—-A 
with a rider attached, already offered in evidence 
by the plaintiff. That is the second bond, the 1920 
bond. 

Mr. MILLER.—You are not introducing that. 

Mr. GRINSTEAD.—No, I am simply stating 
they are already in evidence here. That is all of 
the evidence that goes in under the first affirmative 
defense, except what is already in. We demanded 
of the plaintiff, the original bond to the Kelso State 
Bank, given by the American Surety Company, and 
it has been stipulated here that they are unable to 
produce it, but they do stipulate that such a bond 
existed and the bank had it originally. 

Mr. MILLER.—I do not think it is material, be- 
cause it was merged in the other bond anyway, the 
one we have in evidence. 

Mr. GRINSTEAD.—We want it agreed that the 
bond was dated as stated anyway. 

Mr. MILLER.—AII right, I will do that, we will 
understand that. 

Mr. GRINSTEAD.—We do not have a copy of 
that. They are conceding that such a bond existed 
as of the date pleaded [371] and the facts are as 
pleaded, up to the poimt where bond 886,520—A, was 
given. | 

The COURT.—Are they admitting some specific 
allegation in your answer? 
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Mr. MILLER.—It becomes immaterial. 

Mr. GRINSTEAD. — Paragraph 3 of our first 
affirmative defense alleges that on the 27th day of 
April, 1911, the Kelso State Bank executed and de- 
livered to the American Bonding Company, its 
original application and so forth. Now he admits 
the execution and delivery to the Kelso State Bank 
of the bond of the American Bonding Company that 
I have referred to, in accordance with those dates, 
and denies all the legal effects and all the rest of it. 

The COURT.—The admission, then, is the exe- 
eution and delivery of the bond referred to? 

Mr. GRINSTEAD.—Yes, on the date and so on. 

Mr. MILLER.—That is all right. 

Mr. GRINSTEAD.—There is no further docu- 
mentary evidence in connection with the second 
affirmative defense. There is no further document- 
ary evidence in connection with the third affirma- 
tive defense. The same is true in regard to the 
fourth affirmative defense. 

Now, in the fifth affirmative defense, we plead the 
giving of the guaranty of May 26, 1919, which is 
already in evidence, as a part of Defendant’s Ex- 
hibit 2-A, being the second set of minutes; in other 
words that guaranty is right in the exhibit along 
with the minutes of May 26, 1919. 

That also covers this defense or partial defense 
which may be known as the 6th affirmative defense. 
[3872] Now the seventh affirmative defense, it is 
not numbered that way, but that is what it is, that 
is the manner in which we pleaded,—that on the 
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17th of March, 1920, said Kelso State Bank being 
insolvent, closed its doors and was taken over by 
Claude P. Hay, Commissioner of Banking,— 

Mr. MILLER.—We will admit paragraph 5 of 
that defense. 

The COURT.—Admit paragraph 5? 

Mr. MILLER.—We admit paragraph 5 of the 
last affirmative defense, which is really the 7th. 

‘Mr. GRINSTEAD.—Now, in reference to para- 
graph 6. 

Mr. MILLER—We admit of this $64.460,96, 
which was on deposit, the defendant being one of the 
sureties from the bank to the county, paid on ac- 
count of such liability the sum of $46,163.29 to the 
county treasurer and took an assignment of the 
claim, the treasurer assigning all of his rights in the 
deposit to the company, as to the $46,000. 

Mr. GRINSTEAD.—Novw, at that point, if your 
Honor is taking notes here, please bear in mind that 
beginning with paragraph 9 of the pleadings, those 
are all we have up to the subsequent stipulation be- 
tween counsel, and the new paragraphs, taking the 
place of everything commencing with paragraph 9, 
are in a stipulation entered into in July, 1922, be- 
tween counsel here and said stipulation is on file 
here. 

The COURT.—Paragraph 9 withdrawn? 

Mr. GRINSTEAD.—Paragraph 9 withdrawn, | 
and the stipulated paragraphs takes its place, which 
is an allegation that the Kelso State Bank is indebted 
to us by reason of those payments in the sum of 
$46,163.29, subject to this [873] qualification that 
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the Kelso State Bank has paid us a dividend of 20 
er cent. 

Mr. MILLER.—I think it also would be subject 
to the outcome of that litigation that is now pending 
in the Circuit Court of Appeals, because if you re- 
covered these warrants, you would not have that 
big claim,—$33,000 worth of warrants there. — 

Mr. GRINSTEAD.—The Court understands this, 
any way: We paid out $46,000, the bank adminis- 
trator has paid us 20 per cent on our claim, but we 
have accepted the money on the reservations of all 
rights. Then there is litigation pending now, in the 
Circuit Court of Appeals between us and the bank, 
relative to some other securities, which the county 
treasurer had, or which he did not have,—that is 
the question there. 

The COURT.—Where is the stipulation you are 
referring to? 

Mr. GRINSTEAD.—It is not in the stipulation, 
counsel just raised that point. I am perfectly will- 
ing to state that is the evidence. 

The COURT.—He will have to go to the record 
for that. 

Mr. MILLER.—We admit that they presented a 
claim for that amount, and 20 per cent has been al- 
lowed upon it; whether.the balance will be due, you 
will admit, depends somewhat on this other htigation. 

Mr. GRINSTEAD.—I think that we will rest. 

The COURT.—That is everything but the argu- 
ment. 

Mr. GRINSTEAD.—Yes. 
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The COURT.—These matters that the witness 
Adams was going to look up? 

Mr. MILLER.—We will let it go. [874] 

Mr. GRINSTEAD.—We want these two deposi- 
tory bonds along with the other exhibit, certified 
copies of our depository bonds with the county 
treasurer. Put that as part of that other exhibit. 

Said depository bonds were received in evi- 

dence and marked as Exhibit 38—A. 

. Mr. MILLER.—During the progress of the trial, 
I stated to the Court that we would have copies 
made of a lot of the records that Mr. Adams has 
testified to, but the stenographer has transcribed, 
or will transcribe, all of that evidence, and I think 
it is already in the record. I do not see any neces- 
sity of making copies and turning them in. I spoke 
to Mr. Grinstead to-day about that, and he said 
unless after he had examined it, it was not complete 
enough, he would not insist upon us inserting the 
copies. It is just a copy of the record the witness 
was reading, and that is all in the stenographer’s 
notes and it will be transcribed. 

Mr. GRINSTEAD.—That is after we have read 
the transcript so that we will know whether the 
record is complete. 

Mr. MILLER.—I am willing to do it, but it is 
quite a big job and I cannot see that it will be any. 
benefit because it will all be transcribed anyway. 
The copies of the deposit slips we can put in. 

Thereupon the further hearing of this matter was 
continued until 10:00 o’clock the following morning, 
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which time, after oral argument, the case was sub- 
mitted to the Court upon written briefs. [375] 


Acceptance of Service of Bill of Exceptions. 


We hereby accept service of defendant’s pro- 
posed bill of exceptions in the above-entitled matter 
and acknowledge receipt of copy of the same this 
30th day of April, A. D. 1923. 

MILLER, WILKINSON & MILLER, 
Attorneys for Plaintiff. [876] 


Stipulation Re Bill of Exceptions. 


IT IS HEREBY STIPULATED AND 
AGREED, by and between Messrs. Miller, Wilkin- 
son & Miller, attorneys for the above-named plain- 
tiff, and Messrs. Grinstead, Laube & Laughlin and 
Thomas H. Davis, attorneys for the above-named 
defendant, that the defendant’s proposed bill of 
exceptions in the above-entitled cause, which was 
served upon plaintiff’s attorneys on the 30th day of 
April, 1923, together with the exhibits referred to 
therein, being Plaintiff’s Exhibits Nos. 1, 2, 3, 4, 5, 
Wee 10, 11, 12, 13, 14, 15, 16, 18, ¥9, 20, 23, 2425; 
27 and 28, and Defendant’s Exhibits Nos. 1-A, 2—-A, 
19-A, 20-A, 21-A, 22-A, 28-A, 24-A, 23-A, 31-A, 
o/-A, and 38-A contain all of the evidence intro- 
duced upon the trial of said cause by either party 
thereto, except certain evidence which was intro- 
duced in support of and in opposition to certain 
claims alleged in the plaintiff’s complaint, which 
claims either were withdrawn at the trial of the 
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cause, or the Court found there was no evidence to 
support the same, and concerning which claims no 
issue is involved on writ of error or appeal herein. 
Dated this 21st day of May, 1923. 
MILLER, WILKINSON & MILLER, 
Attorneys for Plaintiff. 
GRINSTEAD, LAUBE & LAUGHLIN, 
And THOMAS E. DAVIS, 

Attorneys for Defendant. [377] 


Certificate of Judge to Bill of Exceptions. 


State of Washington, 
County of Pierce,—ss. 

I, Edward E. Cushman, Judge of the United 
States District Court for the Western District of 
Washington, Southern Division, the Judge before 
whom the above cause was tried and determined, 
do hereby certify: 

That the foregoing is a true bill of exceptions in 
the above cause and the same is hereby allowed, 
settled and signed. 

That said bill of exceptions, together with the 
exhibits referred to therein and hereto attached 
and made a part hereof contains all of the evidence 
introduced upon the trial of said cause by either 
party thereto, except such evidence as pertained to 
claims which were either waived by the plaintiff or 
were not supported by the evidence. 

Done at Tacoma, this 24th day of May, 1923. 

EDWARD E. CUSHMAN, 
Judge. 
Lodged May 5th, 1923. 
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[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. May 24, 1923. KF. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [378] 


———— 


Assignment of Errors. 


Comes now the Fidelity and Deposit Company of 
Maryland, defendant above named, and assigns the 
following errors upon which it will rely upon its 
prosecution of the writ of error in the above-entitled 
cause in the United States Circuit Court of Appeals 
for the Ninth Circuit: 

q. 

That the Court erred in permitting the witness 
Adams to testify in substance that when two notes 
executed by H. D. Phillips in the amount of Fifteen 
Hundred Dollars ($1500.00) each, entered the Kelso 
State Bank on March 20, 1918, a cash item initiated 
on March 11, 1918, in the amount of Thirty-two 
Hundred Dollars ($3200.00) disappeared; and in 
permitting said witness Adams to testify that when 
said cash item originated on March 11, 1918, the 
savings account of F. L. Stewart, Guardian of 
Henry Dearing, an incompetent, was credited with 
the sum of Three Thousand Dollars ($3,000.00). 

PE 

That the Court erred in permitting the witness 
Adams to testify in substance that on March 1, 
1921, the individual account of F. L. Stewart re- 
ceived a credit of Four Hundred Fifty Dollars 
($450.00) and that a cash item of Twelve Hundred 
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Fifty Dollars (1250.00) disappeared from the 
records of the bank on March 10, 1921, when a note 
of the Northwest Transportation Company for [379] 
Twelve Hundred Fifty Dollars ($1250.00) entered 
the bank. 

Til. 

The Court erred in permitting the witness Adams 
to testify in substance that on March 10, 1921, when 
a note of the Northwest Transportation Company 
in the amount of Twelve Hundred Fifty Dollars 
($1250.00) entered the Kelso State Bank, a cash 
item in the sum of Twelve Hundred Fifty Dollars 
($1250.00) disappeared from the records and that 
said cash item of Twelve Hundred Fifty Dollars 
($1250.00) originated in the record on the first of 
March, 1921, on which date, under individual de- 
posits, F. L. Stewart received credit for Four 
Hundred Fifty Dollars ($450.00) and the Kelso 
Farm Company received credit for Eight Hundred 
Dollars ($800.00). 

IV. 

The Court erred in permitting the witness Adams 
to testify in substance that on October 23, 1920, 
four warrants in the amount of Five Hundred Dol- 
lars (500.00) each, belonging to the estate of 
Phillip Richter, deceased, of which estate F. L. 
Stewart was administrator, were placed in the 
assets of the bank by F. L. Stewart and that said F. 
L. Stewart took credit to his account for the sum of 
Two Thousand Dollars ($2,000.00) and that later 
said Kelso State Bank surrendered said warrants to 
the estate of Phillip Richter, deceased. [380] 
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We 

That the Court erred in allowing any recovery 

on account of notes executed by Frank Shepard. 
VI. 

That the Court erred in allowing any recovery on 
the notes executed by the Northwest Transportation 
Co. 

VII. 

That the Court erred in allowing any recovery on 

the note executed by Fritz Kruze. 
WOOL 

That the Court erred in allowing any recovery on 

the note of T. P. Fisk. 

HoxXe 
_ ‘That the Court erred in allowing any recovery on 
the notes of H. D. Phillips. 

XG 

That the Court erred in allowing any recovery on 
the notes of the Kelso Farm Co. 

2 

That the Court erred in allowing any recovery on 

the Richter estate warrants. 
XII. 

That the Court erred in making finding of fact 
No, IV. 

XIII. 

That the Court erred in making finding of fact 
No V . 

XIV. 

That the Court erred in making finding of fact 
No, EX. 
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XV. 
That the Court erred in making finding of fact 
No. Xae 
AVI. 
That the Court erred in making finding of fact 
No. XIII. 
XVIT. [381] 
That the Court erred in making finding of fact 
No. XIV. 
XVIII. 
That the Court erred in making finding of fact 
No. XVI. 
XIX. 
That the Court erred in making finding of fact 
No. XVIII. 
XX. 
That the Court erred in making finding of fact 
No. XIX. 
XXII. 
That the Court erred in its conclusion of law. 
XXII. 
That the Court erred in refusing to adopt de- 
fendant’s proposed finding of fact No. IV. 
XXITI. 
That the Court erred in refusing to adopt defend- 
ant’s proposed finding of fact No. VIII. 
XXIV. 
That the Court erred in refusing to adopt defend- 
ant’s proposed finding of fact No. LX. 
XXV. 
That the Court erred in refusing to adopt defend- 
ant’s proposed finding of fact No. XI. 
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RO OWI 

That the Court erred in refusing to adopt that 
portion of defendant’s finding of fact No. XIV 
reading as follows: 

‘‘That the assistant cashier and other officers 
of the bank knew of said notes and knew that 
the Northwest Transportation Co. was borrow- 
ing from said Kelso State Bank, and ratified 
said loans.’’ 

XXVIII. 

That the Court erred in refusing to adopt defend- 

ant’s proposed finding of fact No. XV. 
XXVIII. 

That the Court erred in refusing to adopt defend- 

ant’s proposed [382] finding of fact No. XVI. 
XXIX. 

That the Court erred in refusing to adopt defend- 

ant’s proposed finding of fact No. XVII. 
OX X: 

That the Court erred in refusing to adopt that 
portion of defendant’s proposed finding of fact No. 
XVIII, reading as follows: 

‘That the notes executed by said Phillips 
were secured by a mortgage on said farm pur- 
chased by Phillips from Stewart.”’ 

XXXII. 

That the Court erred in refusing to adopt that 
portion of defendant’s proposed finding of fact No. 
XIX reading as follows: 

“That, on January 11, 1921, the board of 
directors of the Kelso State Bank authorized 
a loan to F. L. Stewart in the amount of Six 
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Thousand and No/100 ($6,000.00) Dollars, and 
there was no loan made to him or note of his 
placed in said bank after said date, except said 
two notes of the Kelso Farm Co.’’ 

XXXII. 

That the Court erred in refusing to adopt defend- 
ant’s proposed finding of fact No. XX. 

XXXII. 

That the Court erred in refusing to adopt defend- 

ant’s proposed finding of fact No. X XI. 
XXXIV. 

That the Court erred in refusing to adopt defend- 

ant’s proposed finding of fact No. XXII. 
»,0:0.40'8 

That the Court erred in refusing to adopt defend- 

ant’s proposed finding of fact No. X XITT, 
DOS Vile 

That the Court erred in refusing to adopt defend- 

ant’s proposed finding of fact No. XXV. [883] 
XXXVI. 

That the Court erred in refusing to adopt de- 

fendant’s proposed conclusion of law No. I. 
XXXVITI. 

That the Court erred in refusing to adopt de- 

fendant’s proposed conclusion of law No. II. 
XXXIX. 

That the Court erred in holding that the defend- 
ant was not entitled to set off the amount which it 
had paid the county treasurer of Cowlitz County 
upon depository bonds executed by it, as surety, and 
the Kelso State Bank, as principal, against its ha- 
bility on the cashier’s bond. 


+ 


vs. John P. Duke. 417 


That the Court erred in entering judgment in 
favor of the plaintiff and against the defendant. 

That the conclusion of law entered by the Court 
is not supported by the findings of fact and is con- 
trary to law. 

That the judgment entered by the Court is not 
supported by the findings of fact and is contrary to 
law. 

WHEREFORE defendant prays that the judg- 
ment be released and the District Court be directed 
to enter judgment for the defendant. 

GRINSTEAD, LAUBE & LAUGHLIN 
And THOMAS E. DAVIS, 
Attorneys for Defendant. 


[Endorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. May 24, 1923. KF. M. ‘Harshberger, 
Clerk. By Ed M. Lakin, Deputy. [384] 


Petition for Order Allowing Writ of Error. 

The said defendant, Fidelity & Deposit Company 
of Maryland, a corporation, feeling itself aggrieved 
by the judgment entered in the above-entitled cause 
on the 6th day of April, 1923, in favor of said plain- 
tiff against said defendant for the sum of Twenty- 
five Thousand and No/100 ($25,000.00) Dollars, to- 
gether with interest thereon at the rate of six (6% ) 
per cent per annum from the 9th day of September, 
1921, and the said plaintiff’s costs and disbursements, 
in which judgment, and the proceedings leading up 
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to the same, certain errors were committed to the 
prejudice of said defendant, which more fully ap- 
pear from the assignment of errors which is filed 
herein, comes now and prays said Court for an 
order allowing said defendant to prosecute a writ 
of error to the Honorable United States Circuit 
Court of Appeals for the Ninth Circuit for the cor- 
rection of the errors complained of, under and ac- 
cording to the laws of the United States in that be- 
half made and provided, and also prays that an order 
be made fixing the amount of security which said 
defendant shall give upon said writ of error, and 
that upon the furnishing of said security all further 
proceedings in this cause be suspended and stayed 
until the determination of said writ of error by 
said [3885] Circuit Court of Appeals for the 
Ninth Circuit. And said defendant further prays 
that a transcript of the record, proceedings and 
papers in this cause, duly authenticated, may be 
sent to the United States Circuit Court of Appeals. 
Dated this 24th day of May, A. D. 1928. 
GRINSTEAD, LAUBE & LAUGHLIN’ 
And THOMAS E. DAVIS, 
Attorneys for Defendant. 


[Endorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. May 24, 1923. F. M. Harshberger, 
Clerk. By Ed M. Lakin, Deputy. [886] 
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Order Granting Writ of Error and Fixing Amount 
of Bond. 


This cause coming on to be heard in the court- 
room of the above-entitled court in the city of Ta- 
coma, Washington, upon the petition of the defend- 
ant, Fidelity & Deposit Company of Maryland, a 
corporation, herein filed, praving the allowance of a 
writ of error to the United States Circuit Court of 
Appeals for the Ninth Circuit, together with the as- 
signment of errors also herein filed in due time, and 
also praying that a transcript of the record and pro- 
ceedings and papers upon which the judgment here- 
in was rendered, duly authenticated, may be sent to 
the United States Circuit Court of Appeals for the 
Ninth Circuit, and that such other and further pro- 
ceedings may be had as may be proper in the prem- 


- ses, 


The Court having duly considered the same does 
hereby allow the said writ of error prayed for, and 
it is ORDERED that the amount of bond to be 
given by said defendant be and the same is hereby 
fixed at Thirty Thousand and No/100 ($30,000.00) 
Dollars. 

Dated this 24th day of May, A. D. 1923. 

EDWARD E. CUSHMAN, 
Judge. [387] 


[Endorsed]: Filed in the United States Dis- 
trict Court, Western District of Washington, 
Southern Division. May 24, 1923. FE. M, Harsh- 
berger, Clerk. By Ed M. Lakin, Deputy. [388] 
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Supersedeas and Cost Bond. 


KNOW ALL MEN BY THESE PRESENTS: 
That the Fidelity and Deposit Company of Mary- 
land, a corporation, as principal, and Maryland 
Casualty Company, of Baltimore, Md., a corpora- | 
tion authorized and existing under and by virtue 
of the laws of the State of Maryland, authorized to 
become surety on bonds and undertakings required 
by the laws of the United States, as surety, are held 
and firmly bound unto John P. Duke, Supervisor 
of Banking of the State of Washington, liquidating 
the Kelso State Bank, in the sum of Thirty Thou- 
sand and No/100 ($30,000.00), lawful money of the 
United States, to be paid to him or his respective 
successors, for which payment-well and truly to be 
made, we bind ourselves, and each of us, jointly and 
severally, and each of our successors and assigns 
by these presents. 

Whereas the above-named Fidelity and Deposit 
Company of Maryland, a corporation, has prose- 
cuted a writ of error to the United States Circuit 
Court of Appeals for the Ninth Circuit, to reverse 
the judgment of the District Court of the United 
States for the Western District of Washington, 
Southern Division, in the above-entitled cause: 

NOW, THEREFORE, the condition of this obli- 
gation is such that if the above-named Fidelity and 
Deposit Company of Maryland shall prosecute its 
said writ of error to effect, and answer [389] all 
damages and costs, if it fail to make good its plea, and 
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abide by and perform whatever decree which may 
be rendered by said United States Cireuit Court 
of Appeals for the Ninth Circuit, in said cause, or 
on the mandate of said Circuit Court of Appeals 
by the court below, then this obligation shall be 
void; otherwise to remain in full force and effect. 
IN WITNESS WHEREOF, we have caused this 
instrument to be signed in our combined names by 
our respective agents and attorneys, this 24th day 
of May, A. D. 1923. 
FIDELITY & DEPOSIT COMPANY OF 
MARYLAND, 
GRINSTEAD, LAUBE & LAUGHLIN, 
And THOMAS E. DAVIS, 
Its Attorneys. 
MARYLAND CASUALTY COMPANY. 
[ Corporate Seal] By I. C. ROWLAND, 
Attorney in Fact. 
The within bond is approved both as to sufficiency 
and form, this 24th day of May, A. D. 1923. 
EDWARD E. CUSHMAN, 
Judge. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. May 24, 1923. F. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [390] 
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_ Writ of Error (Copy). 
UNITED STATES OF AMERICA,—ss. 


The President of the United States of America to 
the Judges of the District Court of the United 
States for the Western District of Washington, 
Southern Division, GREETING: 

Because in the record and proceedings, as also in 
the rendition of the judgment of the plea which is 
in the said District Court before you, between John 
P. Duke, Supervisor of Banking of the State of 
Washington, liquidating the Kelso State Bank, 
plaintiff, and the Fidelity & Deposit Company of 
Maryland, a corporation, defendant, a manifest 
error hath happened, to the great damage of said 
Fidelity & Deposit Company of Maryland, a cor- 
poration, defendant, as is said and appears by the 
complaint, we being willing that such error, if any 
hath been, should be duly corrected and full and 
speedy justice done to the party aforesaid in this 
behalf, do command you, if any judgment be 
therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to 
the Justice of the United States Circuit Court of 
Appeals for the Ninth Circuit at the courtroom of 
said court in the city of San Francisco, in the State 
of California, [891] together with this writ, so 
that you have the same at said place before the 
Justice aforesaid on the 23d day of June, 19238, that 
the record and proceedings aforesaid being in- 
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spected the said Justice of said Circuit Court of 
Appeals may cause further to be done therein to 
correct that error, what of right and according to 
the law and custom of the United States should be 
done. 

WITNESS the Honorable WILLIAM H. TAFT, 
Chief Justice of the Supreme Court of the United 
States, this 24th day of May, in the year of our 
Lord one thousand nine hundred and twenty-three, 
and of the Independence of the United States the 
one hundred and forty-seventh. 

[Seal ] F. M. HARSHBERGER, 
Clerk of said District Court of the United States, 

for the Western District of Washington. 
By Alice Huggins, 
Deputy. 

The foregoing writ is hereby allowed. 

EDWARD E. CUSHMAN, 
United States District Judge, for the Western Dis- 
trict of Washington. 

Copy of within writ of error received, and due 
service of same acknowledged this 24th day of May, 
ee), 1923. 

MILLER, WILKINSON & MILLER, 
Attorneys for Plaintiff. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. May 24, 1923. By Ed M. Lakin, Deputy. 
[392] 
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Citation on Writ of Error (Copy). 


UNITED STATES OF AMERICA,—ss. 

To John P. Duke, Supervisor of Banking of the 
State of Washington, Liquidating the Kelso 
‘State Bank, GREETING: 

You are hereby cited and admonished to be and 
appear at a term of the United States Circuit Court 
of Appeals, for the Ninth Circuit, to be holden at 
the city of San Francisco, State of California, on 
the twenty-third day of June, 1923, pursuant to a 
writ of error filed in the Clerk’s office of the Dis- 
trict Court of the United States, for the Western 
District of Washington, Southern Division, wherein 
Fidelity & Deposit Company of Maryland, a cor- 
poration, is plaintiff in error, and you are defend- 
ant in error, to show cause, if any there be, why 
the judgment in the said writ of error mentioned 
should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Dated this 24th day of May, A. D. 1923. 

EDWARD E. CUSHMAN, 

United States District Judge for the Western Dis- 
trict of Washington. . 

[Seal U. S. District Court] 

Attest: F. M. HARSHBERGER, 

Clerk of Said United States District Court for me 
Western District of Washington. 

By Alice Huggins, 
Deputy. [393] 
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We hereby this 24th day of May, A. D. 1923, 
acknowledge service of the foregoing citation, at the 
MILLER, WILKINSON & MILLER, 
Attorneys for Defendant in Error. 
Received copy of the foregoing citation lodged 
with me for defendant in error this 24th day of 
May, A. D. 1923. 
F. M. HARSHBERGER, 
Clerk of Said United States District Court. 
By Alice Huggins, 
Deputy. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. May 24, 1923. F. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [394] 


—e eee 


Stipulation for Transmission of Original Exhibits. 

In order to save expense, and because of the diffi- 
culty in obtaining a satisfactory copy of many of 
the original exhibits in the above-entitled cause,— 

It is hereby stipulated between the undersigned 
attorneys for the parties in said cause, that none 
of the original exhibits on file with the clerk need 
be copied in the transcript of record, but that all 
such original exhibits shall be transmitted to the 
clerk of the U. S. Circuit Court of Appeals for the 
Ninth Circuit. 


426 Fidelity & Deposit Company of Maryland 


Dated this 2d day of June, 1923. 
MILLER, WILKINSON & MILLER, 
Attorneys for the Plaintiff. 
GRINSTEAD, LAUBE & LAUGHLIN, 
And THOMAS E, DAVIS, 
Attorneys for the Defendant. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jun. 6, 1923. KF. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [395] 


a 


Order for Transmission of Original Exhibits. 
Agreeable to the written stipulation of the parties 
this day filed herein, and it being, in the opinion of 
the presiding judge, undersigned, deemed proper,— 
It is hereby ORDERED that none of the original 
exhibits in the above cause need be copied in the 
transcript of record, but that all of the original 
exhibits mentioned in said stipulation, and referred 
to in the bill of exceptions herein, shall be for- 
warded by the clerk of this court to the clerk of 
the United States Circuit Court of Appeals for the 
Ninth Circuit in lieu of copies. 
Done in open court this 5th day of June, 1923. 
EDWARD E. CUSHMAN, 
Judge. 


[Indorsed]: Filed in the United States District’ 
Court, Western District of Washington, Southern 
Division. June 6, 1923, FEF. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [396] 
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Praecipe for Transcript of Record. 


To the Clerk of the Above-entitled District Court: 


For a review of this cause on writ of error sued 


out by the defendant herein, please prepare, certify 
and transmit to the clerk of the United States Cir- 
euit Court of Appeals for the Ninth Circuit, a com- 
plete transcript of the record herein, including the 
following (omitting all captions except that of the 
complaint and all verifications and acceptances of 
service etc., except on the citation and writ of er- 
Ror): 


1. 


ates 


11. 
2. 


a i 


Complaint. 

Stipulation amending complaint. 

Answer. 

Stipulation amending answer. 

Reply. 

Stipulation waiving jury. 

Opinion of the Court. 

Findings of fact and conclusions of law pro- 
posed by the defendant and filed herein 
on April 2, 1923. 

Findings of fact and conclusions of law enterd 
by the Court. 

Exceptions to the Court’s findings of fact and 
conclusions of law and to the refusal of 
the Court to adopt the findings proposed 
by the defendant, and order allowing ex- 
ceptions. 

Judgment. 

Stipulation extending time for preparing and 
serving bill of exceptions to May 15, 1923. 
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13. Order extending time for preparing and serv- 
ing bill of exceptions to May 15, 1923. 

14. Bill of exceptions. 

15. Assignment of errors. 

16. Petition for order allowing writ of error. 

17. Order granting writ of error and fixing amount 
of bond. 

18. Bond. 

19. Writ of error. 

20. Citation. 

21. Stipulation for transmission of original ex- 
hibits. 

22. Order for transmission of original exhibits. 

23. This praecipe. [3897] 

and with said transcript transmit the original writ 

of error, the original citation, and all the original 

exhibits introduced on the trial by both parties. 

GRINSTEAD, LAUBE & LAUGHLIN, 
And THOMAS E. DAVIS, 
Attorneys for Defendant. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. June 4, 1923. EF. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [898] 


Certificate of Clerk U. S. District Court to Te 
script of Record. 
United States of America, 
Western District of Washington,—ss. 
I, F. M. Harshberger, Clerk of the United States 
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District Court for the Western District of Wash- 
ington, do hereby certify that the foregoing and 
within typewritten pages numbered from 1 to 400, 
inclusive, are a full, true and correct copy of the 
record and proceedings in the case of John P. Duke, 
Supervisor of Banking of the State of Washington, 
liquidating the Kelso State Bank, Plaintiff, versus 
Fidelity & Deposit Company of Maryland, a cor- 
poration, Defendant, in Cause No. 3587, in said 
District Court, as required by praecipe of counsel, 
filed and shown herein, as the same remain of record 
and on file in the office of the Clerk of said District 
Court, and that the same, together with all of the 
original exhibits in said cause, referred to in stipu- 
lation between the parties hereto filed June 6, 1923, 
which original exhibits are transmitted herewith 
pursuant to the order of the Court so directing, con- 
stitutes my return on the annexed writ of error 
herein. 

I further certify that I hereto attach and here- 
with transmit the original writ of error and the 
original citation in said cause with acceptance of 
service on each of said writs. 

I further certify that the following is a full, true 
and correct statement of all expenses, costs, fees and 
charges incurred and paid in my office on behalf 
of the plaintiff in error for making the record, cer- 
tificate and return to the United States Circuit 
Court of Appeals for the Ninth Circuit [399] in 
the above-entitled cause, to wit: 
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Clerk’s Fees (Sec. 828, R. 8. U.S.) for 
making record and return, 968 


POMOGu@ ala, (enell ee e 145.20 
Certificate of Clerk to Transcript of 

record, 4 folios @ 15¢ each ........ .60 
Seal to®endsCeniiicaie._. ae. .20 


ATTEST my hand and the seal of said District 
Court at Tacoma, in said District, this 15th day of 
June, A. D. 1923. 

[Seal] TY. M. HARSHBERGER, 

Clerk. 
By Alice Huggins, 
Deputy Clerk. [400] 


ee 


Writ of Error (Original). 


UNITED STATES OF AMERICA,—-ss. 

The President of the United States of America to 
the Judges of the District Court of the United 
States for the Western District of Washington, 
Southern Division, GREETING: 

Because of the record and proceedings, as also in 
the rendition of the judgment of the plea which is 
in the said District Court before you, between John 
P. Duke, Supervisor of Banking of the State of 
Washington, liquidating the Kelso State Bank, 
plaintiff, and the Fidelity & Deposit Company of 
Maryland, a corporation, defendant, a manifest ‘ 
error hath happened, to the great damage of said 
Fidelity & Deposit Company of Maryland, a cor- 
poration, defendant, as is said and appears by the 
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complaint, we being willing that such error, if any 
hath been, should be duly corrected and full and 
speedy justice done to the party aforesaid in this 
behalf, do command you, if any judgment be therein 
given, that then, under your seal, distinctly and 
openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the 
Justice of the United States Circuit Court of Ap- 
peals for the Ninth Circuit at the courtroom of said 
court in the city of San Francisco, in the State of 
California, together with this writ, so that you have 
the same at said place [401] before the Justice 
aforesaid on the 23d day of June, 1923, that the 
record and proceedings aforesaid being inspected 
the said Justice of said Cireuit Court of Appeals 
may cause further to be done therein to correct that 
error, what of right and according to the law and 
custom of the United States should be done. 
WITNESS, the Honorable WILLIAM H. TAFT, 
Chief Justice of the Supreme Court of the United 
States, this 24th day of May, in the year of our 
Lord one thousand nine hundred and twenty-three, 
and of the Independence of the United States the 
one hundred and forty-seventh. . 
[Seal] F. M. HARSHBERGER, 
Clerk of Said District Court of the United States 
for the Western District of Washington. 
By Alice Huggins, 
Deputy. 
The foregoing writ is hereby allowed. 
EDWARD E. CUSHMAN, 
United States District Judge for the Western Dis- 
trict of Washington. 


432 Fidelity & Deposit Company of Maryland 


Copy of within writ of error received and due 
service of same acknowledged this 24th day of 
May, A. D. 1923. 
. MILLER, WILKINSON & MILLER, 
Attorneys for Plaintiff. 
Received copy of the foregoing writ of error 
lodged with me for defendant in error this day 
of ——, A. D. 1923. 


Clerk of Said United States District Court. 
by = = 
Deputy. 
[Endorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. May 24, 1923. F. M. Harshberger, 
Clerk. By Ed M. Lakin, Deputy. [402] 


Citation on Writ of Error (Original). 


UNITED STATES OF AMERICA,—ss. 

To John P. Duke, Supervisor of Banking of the 
State of Washington, Liquidating the Kelso 
State Bank, GREETING: 

You are hereby cited and admonished to be 
and appear at a term of the United States Circuit 
Court of Appeals, for the Ninth Circuit, to be 
holden in the city of San Francisco, State of Cali- 
fornia, on the twenty-third day of June, 1923, pur- . 
suant to a writ of error filed in the Clerk’s office 
of the District Court of the United States, for the 
Western District of Washington, Southern Divi- 
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sion, wherein, Fidelity & Deposit Company of 
Maryland, a corporation, is plaintiff in error, and 
you are defendant in error, to show cause, if any 
there be, why the judgment in the said writ of 
error mentioned should not be corrected, and 
speedy justice should not be done to the parties in 
that behalf. 
Dated this 24th day of May, A. D. 1923. 
EDWARD E. CUSHMAN, 
United States District Judge for the Western Dis- 
trict of Washington. 
[Seal] Attest: F. M. HARSHBERGER, 
Clerk of Said United States District Court for the 
Western District of Washington. 
By Alice Huggins, 
Deputy. [403] 
We hereby, this 24th day of May, A. D. 1928, 
acknowledge service of the foregoing citation at the 
MILLER, WILKINSON & MILLER, 
Attorneys for Defendant in Error. 
Received copy of the foregoing citation lodged 
with me for defendant in error this 24th day of 
May, A. D. 1928. 


? 
Clerk of Said United States District Court. 
By = ns 
Deputy. 
[Endorsed]: Filed in the United States District 
Court, Western District of Washington, South- 
ern Division. May 24, 1923. F. M. Harshberger, 
Clerk. By Ed M. Lakin, Deputy. [404] 


434 Fidelity & Deposit Company of Maryland 


[Endorsed]: No. 4048. United States Circuit 
Court of Appeals for the Ninth Cireuit. Fidelity 
& Deposit Company of Maryland, a Corporation, 
Plaintiff in Error, vs. John P. Duke, Supervisor 
of Banking of the State of Washington, Liquidating 
the Kelso State Bank, Defendant in Error. Tran- 
script of Record. Upon Writ of Error to the 
United States District Court of the Western Dis- 
trict of Washington, Southern Division. 

Filed June 18, 1923. 

F. D. MONCKTON, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 
By Paul P. O’Brien, 
Deputy Clerk. 


